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Petition for Order No. 789 


tN 


IN THE 


aL. COL_UNIFED STATES: DISTRICT COURT 
cai a FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of | 
THE NEW YORK, NEW HAVEN AND L No. 30? 
HARTFORD RAILROAD COMPANY, | 

Debtor. j 


APPLICATION BY LAWRENCE W. IANNOTTI, SUC- 
CESSOR TRUSTEE, FOR UNTERIM COMPENSA- 
TION AND ALLOWANCE FOR ACTUAL AND REA- 
S“ONABLE EXPENSES AND JOINT PETITION TO 
REVIEW AND SET ASIDE REPORT AND ORDERS 
OF THE INTERSTATE COMMERCE COMMISSION 
REGARDING MAXIMUM LIMITS OF INTERIM 
COMPENSATION 


Now comb, Lawrence W. Tannotti. Successor Trustee under 
the Debtor's First and Re funding Mortg are dated as of July Bis 
1947, and Tyier, Cooper, Grant, Bowerman & Keefe, as his coun- 
sel and for the purpose hereinafter set forth, and respectfully rep- 
resent that 


1. Jurisdiction to enforce, enjoin, set aside, annul, or suspend, 
in whole or in part, orders of the Interstate Commerce Commis- 


a 


sion (tee “Commission” ) arising out of the referral to the Com- 
‘ 


BEST COPY AVAILABLE 


¥ 
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mussion for determination of a question or issue regarding interim 


compensation and/or an allowance for actual and reasonable ex- 


penses of indenture trustees is vested in this Court by Section 
7/(c)(12) of the Bankruptcy Act, 11 U.S.C. § 205fc) (12), 28 
U.S.C. § 1336(b) and 28 U.S.C. § 1398(b). , 


2. The jurisdiction of this Court is invoked under Sections 


77(a) and 77(c) (12) of the Bankruptcy Act, 11 U.S.C. §§ 205(a) 
afl, 2O0S(C) (12), 2a SCS 336Cb). eet SiGe 
Section 10.0f the Administrative Procedure Act, 5 U.S.C. 8§ 701 


et seqg., and Order No. 601, dated March 27, 1973, in these pro- 


ceedings. 


3. Petitioner Lawrence W. Tannotti (‘Petitioner’) was ap- 


pointed Successor Trustee under the Debtor’s First and Refund- 
ing Mortgage, dated as of July 1, 1947, by Order No. 650 of 
this Court, dated July 29, 1971. 


4. Tyler, Cooper, Grant, Bowerman & Keefe (‘Counsel’’) 


was appointed counsel to Petitioner in these proceedings by Order 
No. 655 of this Court, dated September 3, 1971; 


5. By petition dated February 9, 1973, Exhibit A hereto 
(the Petition”), Counsel applied for Order No. 691 from this 


Court ordering transmitted to the Commission Counsel's petition 
for interim compensation for the period July 1, 1971 through 


December 31, 1972 pursuant to Section 77(c) (12) of the Bank- 


ruptey Act, 11 U.S.C, § 295(c) (12). Some of the services for 


which compensation was sought were rendered by the Successor 
Trustee. By Order No. 691, dated March 27, 1973, this Court 


ordered the Petition transmitted to the Commission, reserving 


jurisdiction to consider and pass upon the allowance of interim 


compensation to Counsel upon receipt by this Court of the Com- 


mission's report regarding the maximum limits of such allowance. 


6. By Order dated November 9, 1973 in Finance Docket No. 
21669, Exhibit B hereto, the Commission ordered that modified 


procedure pursuant to Rules 45 through 54 of the Commission's 
Rules of Practice, 49 C.F.R. §§ 1100.45-1100.54, be used in its 
proceeding regarding the Petition, that Counsel be given. unti! 


A 4 


* 
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December 24, 1973 to file verified statements in support of the 

Petition, that protestants have until January 23, 1974 to file any 

opposing verified statements, and that ¢ ounsel have until Febru- 
y 12, 1974 to reply thereto munsel utted a verified state- 

ment and other evidence 

Petition within the time 

filed opposing verified 


the Commission or thereafter 


: ay ‘ mance 
Docket No. 2 reported at 348 ICC . *t seg., Exhibit D 
hereto, the Conimiussion held th le maximum lint 
of interim) compensation to ¢ 
actual and reasonable expenses 
out of the Debtor's estate 


4 


a 


December 31, 19 


8. irsuant to Rules (bi and (d) of the Commission's 
Rules af Practice, 4° C.P_R 
tension of time granted by th 
the ‘Commission a Pet se: Wescawitenat yee eile 
the OMISSION a etition 1 sideration and Nehearmy 


Exhibit EC hereto, dated April 


9, By Order dated (ictober 
21669, Exhibit F hereto, the Commission denied Counsel's Pe 
tition for Ie consideration and Rehearing Un ler Rule 101 CaaeGae) 
of the Commission's Rules of Practice, me  1100.101(a) 
(2). said Order is a final o1 
titioner and Counsel have 


dies before the Commission. 


10. Under Section 77(c)(12) of the Bankruptcy Act, 11 
U.S.C. § 205(c) (12), it is unclear whether an indenture trustee 
or its counsel should bag the moving party secking payment. for 


1 


services. In his affidavit, Exhibit 1 to ( uunsel’s Petition for Re- 
consideration and Rehearing, I. hereto, Petitioner stated that to 


the extent necessary the Petition should be deemed filed by him 
for an interim allowance for actual and reasonable expenses. Such 
procedure seems more nearly consonant with the language of See- 


tion 77(c) (12). To protect its rights of appeal and avoid any 
problems of jurisdiction, Counsel hereby joins as a joint petitioner 


in this petition to the extent that it is a petition to review and set 


aside the Commission's Report and Orders, Exhibits D and F 


hereto. For such purposes, Counsel is and should be deemed a 
joint petitioner secking review and the setting aside of such Repori 
and Orders and, to the extent necessary, requesting the other re- 
hef prayed for herein. 


1. The Report and Orders of the Commission, Exhibits D 


and F hereto, are contrary to the only evidence of record, are 
arbitrary and capricious, constitute an abuse of administrative 


discretion, and are unlawful for the reasons that 


\. The Conunission’s finding that it could not determine 
any benefit inuring to the Debtor's estate from Counsel's 
services 1s not supported by substantial evidence of record, 
hut is contrary to the only evidence of record which demon- 


strates beneht. 


B. The Commission's definition of benefit is unduly nar- 
row and conflicts with prior decisions of the Commission and 
; on the benefit of counsel's and parties’ 


zation proceedings 


eert 
. fi 


orts was directed at 
‘s claim against The Penn Central 
Transportation Company and therefore benefited the Debtor's 
estate 
The Commission’s finding regarding dupheation is not 
supported by substantial evidence of record, is contrary to 
the only evidence of record, is unduly narrow, and conflicts 
with prior decisions of the federal courts and the Commis- 
ston 


E. The Commission's ruling as to duplication is erroneous 
because it equates any joint undertaking with urinecessary 


duplication 
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K. The Commission's suggestion that Petitioner was a 
volunteer or that Counsel's services were unsolicited is con- 
trary to the only evidence of record, their court appointmen 
and the provisions of the Debtor's First and Refunding 


} 
eT) 4 the 


1. The Commission's finding that Counsel should seek 
compensation from the First Mortgage Bondholders is based 
upon a misinterpretation of law, is impracticable, would ef- 
fectively deprive such Bondholders of legal representation, 
and is tantamount to a taking of property without due pro- 

I 


cess of law in vi the 


ifth Amendment to the United 


States Constitution. 


M. The Commission rt and Orders disregard 
oner’s and Counsel's contractual right to compensation 


reimbursement under the Indenture 


ommission’s Report and Orders are inconsistent 
ions under Section 77(c)(12) of the Bank- 
regarding interim compensation or allowance of 


and reasonable expenses in other railroad reorganiza- 


with respect to variable ex- 


iy 
j 


ial evidence of record, 


before the Commission 


this (Court order- 


Petitioner for 
expenses incurred for 
1973 through June 28, 


snow pending before the Com 


n the merits. Said petits 
IL) herete, 


petitioner to show that 


did not duplicate the effort 


10-403 


: ' 
f tre trustee and Ins counsel, estate should cay 


ny onee for a service. Such petitioner should segregate ad- 


suinistrative and routine services for indenture trustee cver 


Alich the Commission does not have jurisdiction.” 348 ICC 


aAcCCce wrdance 


review ed 


connection with 


such 


allowance 


i ! 
LEPC 


rendered were 


unsel were analyzed and 


% 7? a “ee 
Successor ‘Trustee and 


‘nses incurred by Coun- 


tee have also been segregated by the 


which they were in- 
ther circumstance 1s 
655 ( page 8797 
required counse} 


oceedings arising 


unique 
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Appendix A to the Petition of February 9, 1973, (“Appendix”) 
classifies the services rendered by Petitioner and Counsel during 


1 July 1, 1971 t 1972. Subdivision 


he perio 


A of the Appendix describes services performed in connection 
with matters relating generally to the Debtor's reorganization and 
the duties of the Successor Trustee. The total time expended in 
the performance of these services, as set forth correctly in Ex- 
hibit C hereto at Page 2, was 162 hours. Of that total, Petitioner 
spent [O hours remainder being spent by Counsel. Those 
ervices were routine in the sense that they constituted a basis 

r the proper performance by Petitioner and Counsel of the duties 


quired of them 


ceedings 
July 1, 1971 thre 1 December 31. 1 ‘titioner and Counsel 
would \ ‘en Comp y unable to mect the responsibilities 
heir appointment by 
concerned various rou- 
those services and the 
connection therewith were routine and administrative 
chauld, therefore C1 interim compensation of 
together) with 
reasonable CxX- 
for out-ot pocket 


€ Xpensc 5 


Subdivision f the Ay ix rec n detail the services ren 
dered in connectiot ith the ¢ | con by the Trustees of the 

nm Company in 

ond Circuit 

The total number of 
f which Petitioner ex- 
pended 204 hours <4 1 } T Two aspects of that work 
mld be mentions “1 | ler or not Petitioner participated 
ial part of the research 


since it consisted in large 
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part of a study of the decisions of the Supreme Cour? of the United 
! ¢ 


States, various Courts of Appeals, and this Co n tiese very 
proceedings. It was stated above — and it cannot by t’ strongly 
emphasized — that, having been appointed by win * Wort, Peti- 


tioner and Counsel were obligated to inform themsei ‘es of the 
more important chapters in the long history of this reorg nization. 
Coincidentally, there was pending at the time of their appcint- 
ment the appeal referred to in subdivision B of the Appendix and 
the work was done in connection with it. Second, there was no un- 
necessary duplication. For example, Petitioner was the only party 
representing the New Haven interests who raised the question of 
the jurisdiction of the Court of Appeals. For such services, Pe- 
titioner should receive interim compensation of $13,725.00, an ia- 
terim allowance for actual and reasonable legal expenses of 


$5,520.00 and $513.17 for expenses. 


Subdivision C of the Appendix covers services rendered in con- 
nection with appeals to the United States Court of Appeals for 
the Third Circuit from Orders of the Penn Central Reorganiza- 
tion Court directly affecting these proceedings Such services re- 
quired 188 hours, of which Petitioner rendered 50 hours and 


Counsel the rest. In light of Petitioner's and Counsel's fiduciary 


Lligations and Court appointment and in order to protect the 


() hh ' 


outcome of the work described in subCivision B of the Appendix, 
such work was necessary, administrative and routine. Those ap- 
peals involved Petitioner's and Counsel's only appearance in the 
Third Circuit. The research involved was basic — the relationship 
of the two reorganization proceedings, the nature of the claim of 
the Debtor's estate and the means of preserving the Debtor's se- 
cured status. In addition, since time was limited, speedy action 
was required. For these reasons, interim compensation in the 
amount of $3,350.00 should be granted to Petitioner, and Peti- 
tioner should be granted an interim allowance for actual and rea- 
sonable expenses in the amount of $4,645.00 for legal expenses 
7 


and $357.27 for out-of-pocket expenses. 


og 
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Subdivision D of Appendix covered 66 hours of work required 


to perfect appeals to the Supreme Court of the United States. Of 


such hours, 42 were rendered by Petitioner and 24 by Counsel 
number of hours involved reflects the research already 
the issues. The lack of duplication 1s 


done and t: 


indicated by nal argue 


ing response to the New Haven 


f certiorart from the Third Circuit 


\s services required to protect. the 


and to act as prudent fiduciaries, 


beneficial, undupheati ] 


cial ative, administrative 
eval pe easel) WEN, cat runner elegen ica | Re ; ait come teekioety 
nad f IUD i I 1Cil « i ¢ } i receive nterim 
compensation in the amount of $2,805.00 ice of SSO5.00 
, ; ' 
for actual and reasonable expenses inc Counsel and 


Subdi n FE of the \ppend x covers the services rendered 
in connection with the Penn Central reorganization. These serv 
ices only involved 69 Hert Ver an -e4 tcet month neriod ot 
which 25 1 expended by Petitioner and the balance by Counsel 

hese services primarily « ted of efforts at remaining im 
formed about the Penn Central | eeding ind determining 
what position should be taken by the New Haven Trustee in 
those proceedings. In general, Petitioner has not become directly 
nvolved in the Penn Central ganization, and his involvement 
has cor ted mainty of advising the New Haven Trustee of his 


views. Disallowance of compensation for such minimal services 


would totally exclude even the m 


proceedings whose outcome 
vanization These ervices were 1 routine in 
natur nd the minimal an nt required consistent with Peti 


tioner’s and Counsel's responsibilities. For these services, Pett- 


tioner should be awarded interini compensation in the amount of 
Sto 6.30) Ob , mterit ] wat te v¢ frrel packs | ht 

ae he) n mntermn qile? trie ‘ i Bs ind easonanie ex 
penses in the amount of $1,480.00 for leval services, and $148.32 


for out-of-pocket expenses 


rmine 
dicate, 


acte 
m 


1 
eorganizit 


administrative 
ItCoMme 


thereto 


mal 
he 
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time, Petitioner expended 66 hours and should be eranted interim 


compensation in ar ul of $4,630.00, an allowance 


$2.600.00 for actual and reasonable expenses neurred by Cou 


SErVICeS ¢ sisted 
mission in connection 


services req 


ree | 


99 hours and Counsel the balanc ppcarance at a pre- 


eariny 
imntarenie : ; lin t 1 rmine how th -nyooodimne 
conference was essential in ord { ne how the procecainys 


conducted and to 


Bil 


1 the New Haven 


et 4} \! 
{ Ul 


‘ 
central to an 


vereciner ott . 
dP isil eae 2 


(the “Act j. S 


@ 
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administrative and rou- 

awarded interim com- 
} . 

uch Scrvices, an allow- 
‘amour! 


Al 
yit 


istrative and rou- 
interim < Towan f SRRO.00 fo h legal services 


rexpenses should he vranted 


Ww extent 


<crthing the manner of 


n and fixing a time and 


14 
j 


Alle 

hat at tind that the maximum reasonable limits 
actual and reasonable legal expenses or interim 
1 


tT) 
; ~¢ 


1971 through 


variable ex- 


‘ourt direct that the Debtor pay 
eunt of $27,660.00, an 
reasonable expenses incurred 


it of $14,790.00 and an allowance 


1 


s for the period July 1, 
and $18,000.00, $15.750.00, 


fompensation, an allowance for actual 


and out-of-pocket expenses, re- 


through June 28, 1974; 


ae 


may deem 4 


ay of De cember 


Bowers 


LOFT? 


Subseribed and sworn to before me this 22nd day of December, 
1975: 
IRVING S. SCHLOSS 
Notary Public 
( Notarial Seal) 


My Ce mmission Expires: March 31, 1977 


{_ONNECTICUT 


County or New Haven) aay 


ss.: New Haven; December 22, 1975 


Donald F. Keefe, a member of the firm of Tyler, Cooper, Grant 


Bowerman & Keefe, being first duly sworn, deposes and says that 


he has read the foregoing petition and knows the contents thereof 


and that the same is true to the best of his knowledge and. belief 


Donatp FF, Keere 


Subseribed and sworn to before me this 22nd day of December, 
1975. 


IRVING S. SCHLOSS 
Notary Public 
{ Notarial Seal) 


My Commission Expires March SL) 1977 


OF NOTICE 
Upon reading the foregoing petition, itis ORDERED : 
1. That said petition is hereby. sct down for hearing im this 
Court at 10:30 o'clock, A.M.. or as soon thereafter as the Court 


hear the same, on the 20th day of January, 1976 at New 
Haven, Connecticut. 


2. That the petitioners be and they hereby are directed to 
| ; ; 
give notice of said hearing by timely mailing copies of said 


without exhibits, all of which have previously been 


St 
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served on the parties hereto or are matters of pubtic reeord, and 
this order to all parties who are customiarily notified of hearings in 
these proceedings. 


ENTER: 
Rorerr P. ANDERSON 
United States Circuit Judge, 


sitting by designation, 


Dated: December 23, 1975. 


CERTIFICATE OF SERVICE 


I hereby certify that on the 23rd day of December, 1975, 1n 
accordance with the order of this Court, IT served a copy of the 
foregoing petition without exhibits, all of which have previously 
been served on the parties hereto or are matters of public record, 
and the order of this Court on all parties who are customarily 


notified of hearings in these proceedings, by depositing a copy 


thereof in the United States Mails, first-class postage prepaid, 


addressed to such parties at their last known address 


InvinG S. ScHLOoSS 
Attorney 


er ee ne Seneca enema ee 


4 ey 


’ 


gg =CEIVED 


IN THE 
UNITED|STATES DISTRICT COURT 
BOR KHE] DiSTRICT OF CONNECTICUT 


oo er atte 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND ~ QNo. 30226 
HARTFORD RAILROAD COMPANY, 
Debror. 


MODIFICATION OF PETITION FOR ORDER NO. 789 


Now come, Lawrence W. lannotti, Successor Trustee under 
the Debtor's First and Refunding Mortgage, dated as of July 1, 
1947, and Tyler, Cooper, Grant, Bowerman & Keefe, as his counsel 
for the purpose set forth in Petition for Order No. 789, and re 


spectfully represent hee 


lL. On December 23, 75, the Petitioners filed Petition for 
Order No. 780 with this Court secking review and the setting 
aside of the Report and Orders of the Interstate Commerce Com- 
mission ("the Commission’), described in said Petition’ Said 
Petition wea contained an application for interim: compensation 
and an allowance for actual and reasonable expenses for the period 
July 1, 10 1 through June 28, 1974 on behalf of Petitioner Law- 
rence W "Satie Suecessor Trustee as aforesaid (the ‘Suecessor 


Trustee” Said Petition ts presently pending before this Court, 


1 
i 
a hearing having been scheduled for April 14, 1976 
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the prope 
' 


if | 


Inefore this Court 


MMisston pur 


WevVitalization 


Sniuth, 


Petition 


withdrew 


allowance 


January 1, 19 


transmitted 


In these proceed: 


had in 


! materials have previously 


wen 


notice of hearimys 


in the follow- 


\Howance for 


54 
i} nC 


Petition 


etitioners’ Joint 


ion will be withdrawn 


: and al] references to ad- 
outine services shi 


r 
{ 


dl be deemed ti 


SETViICes.: Tes 


~} 
{ 
equred 


Wrt.9 


Pete 
UTt-appointed Suck 


y pray and request 


Petition for 
rchef re- 


in that 


AWRENCE W. TANNOTTI. 
SUCCESSOR TRUSTEE UNpER THE Destor’s 
Anp REFUNDING MortcGact 


1, 19-47 


Lawrence W. IANNOTTI. as 
Successor Trustee 


\.OOPER, GRANT 


af 


BowreRMAN & KEEFI 


0 THe Successor Trustei 


New Haven, Connecticut 06509 


ONNECTICL 


New PLAVEN 


\ } mM 
We. dann 
und Reto 


ny first duly sw 


ing petition and know 


+} 1 ‘ 
me COMUCHTS wt 


KNOW Ie Aye 
LAWRENCE W. LANNOTTI, 
»as aforesaid 


Subscribed and sworn to before me this 23rc 


1976 
IRVING S. SCHLOSS 
Notary Public 
( NOTARIAL. SEAL ) 


M mmission Expires March 31, 1977 


STATE OF CONNECTICUT — ) ey 
: : March 23, 1976 
ouNTY OF NEW HAVEN J 
Donald F. Keefe, a member of the firm of Tyler, Cooper, Grant 
Jowerman & Keete, being first dulv sworn, deposes and says that 
B & K I yf { n, dey 1 hat 
he has read the foregoing petition and knows the contents thereof 


that the same is true to the best of his knowledge and f 


DonaLp F. Keer 


Subseribed and sworn to before me this 23rd day.of March, 


1976 
IRVING S. SCHLOSS 
Notary Public 
( NOTARIAL SEAL) 


2 ied 


My Commission Expires March 31, 1977 


I served 


parties customartly 


proceedings, by deposit ng a copy 


Attorney 


Order No. 789A 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Procecdings for the Reorganization of a Railroad 


In the Matter of 
THE NEW YORK, NEW HAVEN AND \ 
HARTFORD RAILROAD COMPANY, { 
Debtor. 


No. 30226 


ORDER OVFRRULING AND VACATING REPORT 
AND ORDERS OF THE INTERSTATE COMMERCE 
COMMISSION REGARDING INTERIM COMPEN- 
SATION FOR INDENTURE TRUSTEE AND COUN- 
SEL 


The f } | | P| CSSOr PTY 
ler Debtor's boirst and Retaneds vlorivare, dated as ot 
Jaly 4, 147, and’ Pyler, { per, Grant, Bowerman & Keefe, as 
1 i and S \ Re and Orders of the 
terstate | cree. | Re Maximun: Limits 
Inte ( pensation, having come on for hearing, which 
was d ticed | ' in interest having been heard 
een 1 1 the Court beme duly 
Ivised it ( ( ‘ ( nd Adjudec 
l e Re Order d heb y 5, 19/5 and 
he Order date () { ) 197? : | rstate Commerc 


(1080043 


10610 


Commission in Finance Docket No. 21669, Exhibits D and F 
to the Joint Petition, be, and they hereby are, overruled and 
vacated; and 


2. That any entry of decision made pursuant to such Report 
and Orders be, and it hereby 1s, reversed and vacated. 
ENTER: 
Ropert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 


Dated: May 18, 1976. 


Petition for Order No. 795 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 
THE NEW YORK, NEW HAVEN AND } No. 30226 
HARTFORD RAILROAD CCMPANY, 
Debtor 


PETITION FOR ORDER RELATING TO SECTION 
618(b) OF THE RAILROAD REVITALIZATION 
AND REGULATORY REFORM ACT OF 1976 


Richard Joyee Smith, as the Trustee of the property of the 


HW 


Debtor, respectiully represents 
The Railroad Revitalization and Regulatory Reform Aci 
No, 94-210 (the x a was enacted into 


law on February 5, 1976 

2. Section O18¢b) of the RRRRA, a copy of which is attached 
hereto as Appendix A, provides, inter alia, that the powers and 
duties of the Interstate Commerce Commission (the Commission) 
under $77 of the Bankruptcy Act, 11 U.S.C. $205, shall terminate 
as of the date of enactment of the RRRRA with respect to any 
railroad in reorganization under $77 but not subject to the Re- 
gional Rail Reorganization Act of 1973, 45 U.S.C. $701 et seq 
(the Rail Act), which (a) does not operate any line of railroad 
and (b) has transferred all or substantially all of its rail proper- 
ties to a railroad in reorganization subject to the Rail Act prior 


to enactment of the RRRRA. It further provides that, if the 


Commission by 


for the Second Ci 


ould mi 
moty 
Vpn 
their judgments and 


pertinent provisions 


1 Commission, entered pur- 

2) S/H { | t enactment of the 

to which proceedings have already been instituted. 
} 


to pe 


A matter not yet before 
> Commitssion under $77 | 
fixed maximum limits of compensation 
Tutrone ar nz pecial counsel to 
trom ou wn normal practice, the 
Commission denied compensation for the time spent in preparation 
of the compensation petition in the detailed form required by the 
Commission. A formal petition for reconsideration would have 


heen filed with the Commission by Geoghan, Tutrone and Gross- 


H 


ning enactment of the RRRRA, and they 
the appropriate procedures by whi 


Commission's denial 


Februar 


he adoption of procedures with 


‘edings under & t)i2) and 


10480 


and economical admini- 


AY lt | 


a4 4 


stration 


the United Strate 
Court © als for t regard tr its jucly 
ment entered f the Court's Order dated June 22, 1971 


tng" ¢ 


herein , 
{ 1 vi and pre CESS 1g! 
Jankruptey Act, 


Court or hereafter 


(4) Fixing procedures wt 
ha sat A ut dr a “eg oo 
petitions under 3//(c)! R77 (CVC 2) OF the 
titions now pending before the 


both as t t 


filed; and 
fas the Court may deen 


RICHARD JOYCI 
property of The Nev Vork, New Hl: 
ven and Hartford Railroad Compat 


Delter 


Tames Wn. Moort 
al for Truste 


C oUnse 


(Appendix A omitted im printing ) 


Company 


v¢ Court can 


at New Haven 


to give notice 


of said Petition and this 


m, the Trustees of 


n Company, Debtor 


warily notified of hear 


ENTER 
Rorert |’. ANDERSON 
llnited States ( ‘1 Hit Judge, 


sttting by destqnation 


March 12 


Order No. 795(A) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DiSiRICT OF CO ‘CTICOT 


In Proceedings for the Reorganization of a Railroad 


in the Matter of 
THE NEW YORK, NEW HAVEN AND a Rig an72e 
HARTFORD RAILKRCAD COMPANY, | No. 30226 
____Debtor. 


ORDER REGARDING PETITION OF THE TRUSTE 
FOR ADJUDICATION OF THE COUR’S JURIS- 
DICTION IN LIGHT OF §618(b} OF “<RRRA 


The petition of the Trustee of the Debtor for an order relating 
to §618 b) of the Railroad Revitalization and Regulatory Reform 
\ct of 1976, Pub. L. No. 94-210 (the RRRRA) having come on 
for hearing which was duly noticed; all parties in interest having 
been heard or given the opportunity to be heard; the Court having 
presided over these reorganization proceedings since July 1961, 
including the transfer of substantially all of the Debtor's assets 
(other than current assets) and all of its operating rights and 
franchises to Penn Central Transportation Company; the Court 
having her fore adjudged that the Debtor is not subject to the 
Regional Rail Reorganization Act of 1973, 45 U.S.C. §701 
et seq. (the Rail Act); the Court hereby taking judicial notice 
that Penn Ccatral Transportation Company is a railroad in re- 
organization under §77 of the Bankruptcy Act and subject to the 
Rail Act; and the Court being otherwise duly advised in the 
premises; itis hereby OxbEREpD, AbJUbGED and DeEcREED: 


(10523) 


wt eo 


f 
[ 
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That by operation of §618(b) of the RRRRA all powers and 
duties of the Interstate Commerce Commission under §77 of the 
Bankruptcy Act, with regard to these proceedings for reorganiza- 
tion of The New York, New Haven and Hartford Railroad 
Company, Debtor, terminated as of February 5, 1976, and all 
such powers and duties then became vested in this Court. 

ENTER: 
Ropert P. ANDERSON 


Umited States Circuit Judge, 
sitting by designation. 


Dated: April 14, 1976. 


Order No. 795(B) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of | 
THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, 

Debtor. 


ORDER REGARDING PETITION OF THE TRUSTEE 
FOR AUTHORITY TO SEEK AMENDMENT OF 
MANDATES OF THE SUPREME COURT AND THE 
COURT OF APPEALS FOR THE SECOND CIRCUIT 


The petition of the Trustee of the property of the Debtor for an 
order relating to §618(b) of the Railroad Revitalization and 
Regulatory Reform Act. of 1976. Pub. L. No. 94-210: (the 
RRRRA) that would authorize the filing of miotions or appropri- 
ate pleadings with the Supreme Court of the United States and 
the United States Court of Appeals for the Second Circuit having 
come on for hearing which was duly noticed; all parties in interest 
having heen heard or given the opportunity to be heard; the Court 
having heretofore adjudged that, by operation of said §61R¢b) 
of the RRRRA, the former powers and duties of the Interstate 
Commerce Commission under §77 of the Bankruptcy Act with re- 
gard to the reorganization of this Debtor terminated as of Febru- 
ary 5, 1976, and as of said date said powerssand duties vested in 
this Court; and the Court being duly advised in the premises, it 1s 


ORDERED: 
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y is authorized to file an ap- 

th the Supreme Court of the 
judgment in the New Haven 

2)? 


he deems 


‘necessary or appropriate, an appropriate motion or 


} +} 


ANDERSON 
‘miled States Ctrcist 


stitimg Dy ¢ 


Order No. 795(C) 
IN THE 
UNITED STATES DISTRICT COURT 
POR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of | 
THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, tay 
Debtor. 


ORDER. REGARDING PETITION OF THE TRUSTEE 
FOR ESTABLISHMENT OF PROCEDURES  RE- 
GARDING COMPENSATION MATTERS 


(JRDERED tn 
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1. All persons seeking compensation and/or reimbursement 
of expenses from the Debtor's estate under either §77(c)(2) or 
97 
tions therefor directly with the Court, if they have not already 


7(c)(12) of the Bankruptey Act shall file their verified peti- 
ptc) | 


done so, without first petitioning to have maximum limits fixed, 
and shall serve copies thereof on the Trustee of the property of the 
Debtor and all other persons customarily notified of hearings in 
these proceedings. 


2. Petitions so filed shall contain such detail and be supported 


by such supplementary documentation as may reasonably he 
deemed appropriate in light of the nature of the petition. 
ENTER: 
Rosert P. ANDERSON 
United States Circiut Judge, 
sitting by destgnation., 


Dated: April 14, 1976 


Petition for Order No. 800 


\ IN THE 


UNITED SPATES DISTRICT COURT 
FOR ' THE DISTRICT OF CONNECTICUT 


in Proceedings for the Reorganization of a Railroad 


in the Matter of a 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 
_Debtor. 


PETITION OF JACOB D. ZELDES, SUCCESSOR INDEN- 
TURE TRUSTEE UNDER DEBTOR’S GENERAL IN- 
COME MORTGAGE DATED AS OF JULY 1, 1947, 
AND ZELDES, NEEDLE AND COOPER, P.C. AS HIS 
COUNSEL FOR ALLOWANCE FOR EXPENSES IN- 
CURRED FOR THE PERIOD FEBRUARY 11, 1972 
THROUGH JUNE 15, 1975 INCLUSIVE IN CON- 
NECTION WITH THESE PROCEEDINGS 


Now comer, Jacob D. Zeldes, Successor Indenture Trustee 
under the Debtor's General Income Mortgage dated as of July 1, 
1947, and Zeldes, Needle and Cooper, P.-C. as his counsel and 
respectfully petition this Court, pursuant to the provisions of 
Sections 77(a) and 77(c) (12) of the Bankruptcy Act, 11 U.S.C. 
$8205(a) and 205(c) (12), and Section 618(b) of the Railroad 
Revitalization and Regulatory Reform Act of 1976 (the RRRRA), 
for an allowance for the actual and reasonable expenses incurred 
by him for the period February 11, 1972 through June 15, 1975 
in connection with these proceedings, and in support thereof, re- 


spectfully represent : 


* 
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1. That on February 16, 1972, this Court by Order No, 666 
appointed your petitioner, Jacob D. Zeldes, Successor Indenture 


under the Debtor's General Income Mortgage dated as 


May 31, 1972, this Court by Order No. 671 ap- 
pointed Zeldes, Needle and Cooper as legal counsel to the afore- 
said petitioner, Successor Trustee. 

oe nder Section 77(c) (12) of the Bankruptcy Act, 11 
U.S.C, §205(c) (12), it is unclear whether an indenture trustee 
or its counsel should be the moving party seeking payment for 
services. That the Petition should be deemed filed by Jacob D. 
Zeldes as indenture trustee for an interim allowance for actual 
and reasonable expenses is a procedure which seems more nearly 


consonant with the language of Section 77(c) (12). To protect 


its rights of appeal and avoid any problems of jurisdiction, Zeldes, 


a hE 
Needle and Cooper, P.C. as counsel to petitioner hereby in as a 
joint petitioner in this petition. 


4. That from February 11, 1972 through June 15, 1975, 
Zeldes, Needle & Cooper, P.C. rendered professional services to 
your petitioner with respect to such matters as were directed by 

, and that they have continued to do so. 


5. As Successor Trustee, and as a matter of law, your peti- 
tioner owes a fiduciary duty to each of the holders of the Debtor's 
General Income Mortgage Bonds and is obligated to represent 
those holders with the same degree of care and skill which a 
prudent man would use under the circumstances in the conduct 
of his own affairs. 


6. That during the period February 11, 1972 through June 
15, 1975. Messrs. Zeldes, Needle and Cooper, P.C. rendered pro- 
fessional services to your petitioner in connection with these pro- 
ceedings, as more specifically described in the Petition of Zeldes, 
Needle and Cooper, P.C., Counsel to Jacob D. Zeldes, Successor 
Indenture Trustee Under Debtor’s General Income Mortgage 
Dated as of July 1, 1947, for Allowance of Interim Compensation 


for the Period February 11, 1972 through June 15, 1975, which 


Dé 
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petition was filed in these proceedings on June 16, 1975, was 
served on all parties to these proceedings and has been and re- 
mains available for inspection at the office of the Clerk of this 
Court and the offices of Zeldes, Needle & Cooper, P.C., counsel 


to petitioner, 


7. ‘There is a typographical error in the heading of the Petition 
which should be corrected to read as follows : 
“PETITION OF ZELDES, NEEDLE AND Cooper, P.C. COUNSE! 
To Jacos D, ZELDES, SuccrssoR INDENTURE TRUSTEE UN- 
perk Deptor’s GENERAL INCOME MortGaGe Datep As OF 
pene | 7, For ALLOWANCE Or INTERIM COMPENSA- 
TION For THE PeRtop Fesruary 11, 1972 THrovuGH JUNE 
a 
By virtue of Section G18 (b) of the Railroad Revitalization 
y Reform Act of 1976 (the RRRRA) the Interstate 
Commerce Commission lost all jurisdiction over the aforesaid 
petition on February 5, 1976 and jurisdiction then vested in this 
Court which now has jurisdiction to grant the present petition. 


9, This Court can and sheuld take judicial notice of the docu- 
mentation of the services rendered by Zeldes, Needle and Cooper, 
PC, during the period covered by the petition, as set forth in detail 
in Appendices A, B, C and D annexed to the aforesaid petition of 
Zeldes, Needle and Cooper, P.C. and may be classified as falling 
into three general categories ; 

A. Advice on various administrative matters involving Jacob 
1). Zeldes in his capacity as Successor Trustee; 


B. Matters relating to the reorganization of The New York, 
New Haven and Hartford Ratlroad Company; and 


C. Matters relating to the protection of the New Haven Es- 
tate’s position in the reorganization of the Penn Central Trans- 
portation Compatty under Section 77 of the Bankruptcy Act, in 
the United States District Court for the District of Connecticut, 
the United States District Court for the Eastern District of Penn- 


sylvania and before the Interstate Commerce Commission 


BF « 
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That your petitioner had previously filed a petition for the 
owance of interim compensation and reimbursement of expenses 
the Estate of the Debtor for the period February 11, 1972 
through December 31, 1973 (Petition for Order No. 718) and 
by Order No, 718, this Court transmitted to the Interstate 
Commerce Commission that petition of your petitioner, Jacoh D 
Needle & Cooper, P.C. for compensation for 
s and reimbursement of expenses rendered durin; 
the period February 11, 1972 through December 31, 1973, which 
petition was received and docketed by the Interstate Commerce 

Commission. 


of petitioner's knowledge, information and 
* Commerce Commission has never acted upon 
any petition filed on behalf of your petitioner or his counsel, 


Zeldes, Needle & Cc Oper, PC. 


12. That reasonable compensation for 
‘Ides, Needle & Cooper, P.¢ 1 
proceeding, can be determined ; > conclusion of these 
they promptly should receive interim) com- 
pensation pending completion of these proceedings and the filing 
| 


them of a petitton for allowance of final compensation. 


3. That this Court held in a decision dated July 28, 1969, 


reported at 304 Federal Supplement 1121, that counsel for in- 


denture Trustees might file for interim compensation, that such 
| 
i, 


etitions would be entertained, and that such compensation, would 
aid in cash and that your petitioner and his counsel submitted 


r petitions in reliance upon that decision. 


' be reimbursed for the fees 
for legal services rend red by Zeldes, Needle & Cooper, Pe and 
that the nature of the professional services performed, the benefits 
to the Debtor from such services and the time spent are such as to 
justify interim compensation for the period February 11, 1972 

gh | 1975 in an amount not less than $33,971.00, 
plus reimbursement for disbursements of $1,165.91 as itemized 


PF 
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in Appendices A, B.C, and D annexed to the petition of Zeldes, 


Needle & Cooper, P.C. filed June 16, 1975. 


etitioners hereby withdraw their appheation for trans- 
the petition of Zeldes, Needle & Cooper. P.C. filed, 
975 to the Interstate Commerce Commission 


WHEREFORE, Vour petitioners pray that this Court enter orders 
‘ t w 


herein: 


bE Pre > manner of notice of hearing to be held on 


this petition and fixing a time and place for such hearing ; 


the payment from the Debtor's estate of maxi- 
muni interim compensation for the period from February 11, 1972 
through June 15, 1975 to Zeldes, Needle & Cooper, P.C 


amount of $33,971.00, plus reimbursement for disbursements 


$1,165.91, said amounts to be payable in cash ; and 


3. Reserving jurisdiction to consider and pass upon the allow- 
ance of final compensation to Zeldes, Needle & Cooper, P.C. for 
professional services rendered and expenses incurred during the 


period from February 11, 1972 through June 15, 1975, at such 


’ 


time as shall be appropriate ; and 


4. Granting such other and further rehef as the Court may 


deem equitable and proper. 
Dated at Bridgeport, Connecticut this 23rd day of March, 1976 


Jacos D. ZELDES 


Nine cessor Trustee 
ZELDES, NEEDLE & Coorer, P.C 


ELAINE S. AMENDOLA, Attorney 


‘ON NECTICI 


FAIRFIELD 


and knows 


best of his 


Jacos D. ZELDES 


rhHiem 


Xailroad Company’ 


deposes and SAN 


! 


S. AMENDOLA 


ft March, 


RUBEN 


Notary Public 
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ORDER OF NOTICE 
Upon reading the foregoing Petition, it is ORDERED: 


1. That said Petition is hereby set down for hearing in this 
Court at 11:00 o'clock, A.M., or as soon thereafter as the Court 
can hear the same, on the 10th day of May, 1976 at New Haven, 
Connecticut. 


2. That petitioners be and are hereby directed to give notice 


of said hearing by timely mailing copies of said Petition and this 
order to all parties who are customarily notified of hearings in 


these proceedings 
ENTER 
RoBert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 
Dated \pril 14, 1976. 


CERTIFICATE (‘OF SERVICE 


ertity that copies of the within petition and order 
deposited in the U.S. Mails, first-class postage prepaid, to 
all parties who are customarily notified of hearings in these pro- 
ceedings, on March 23, 1976 
ELAINE S. AMENDOLA 
Attorney 


Wo ~ BY IAI 


Petition for Order No. 868% 
THE 


UNITED $1 ABGS DIsTRICL COORIL 


OTe CE be wand” | 
FOR eA aete CT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 
THE NEW YORK, NEW HAVEN AND \ No. 30226 
HARTFORD RAILROAD COMPANY 
Debtor. 


APPLICATION OF THE CHASE MANHATTAN BANK, 
N.A. (CHASE), AS TRUSTEE, AND DEWEY, BAL- 
LANTINE, BUSHBY, PALMER AND WOOD, (THE 
FIRM) FOR FINAL ALLOWANCE OF COMPENSA- 
TION AND REIMBURSEMENT OF EXPENSES AND 
DISBURSEMENTS 


illy represent 


1; 


ears 


this Section 77 procees 


961 ty March 3 1072 (when Chase was permitted 


ving Petitions for Orders > 805, SOU, 810 and 811 were initially 
transmitted to the Interstate Conimerce namussion for the fixing of maxi 
mum compenmation and expenses ee al Petitions for Orders No. 789 
and 800. On February 5, 1076, the vad Revitalization and Regulatory 
Reform Act of 1976 was enacted (Public Law 94-210), and inter alia vested 
all of the former jurisdic 
5, 1976 to fix maximuin compensation and expenses. Petitioners then pro- 


tion of the Cominisston in this Court as of February 


ceeded in this Court. See Opinion of Judge Anderson, dated June 30, 1976 
p. 10645, infra. 


The ansounts sought by the various Petitioners are set out in the foregoing 
Opinion 


(10611) 


ee “an 
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by order of this Court to resign as General Income Mortgage 
Trustee because of a possible conflict of interest arising as a re- 
sult of the institution of the Penn Central Section 77 proceed- 
ing), Chase rendered services and incurred expenses and dis- 
bursements as such Trustee, and the firm rendered services and 
incurred expenses and disbursements as counsel for such Trustee. 
The aforesaid services of Chase were in addition to its routine 
services as Registrar for the Income Bonds for which Chase has 


been paid pursuant to order of this Court. 


7 Throughout said period, there was outs.anding in the 
Ss b 


hands of the public $ 
Mortgage Income Bonds, with $7,121,904 of interest being ac- 
crued and unpaid on said Bonds The General Income Mort- 


OO principal amount of General 


gage securing the Bonds was a second lien on the New Haven 
system and the accumulated interest. was equally secured with 
the principal. 

3. As Trustee under such Mortgage for the public holders 
of General Mortgage Income Bonds, Chase had a fiduciary duty 
and responsibility to act on behalf of these Bondholders in. the 
reorganization proceedings in accordance with -the provisions 
of the General Income Mortgage, excerpts or summaries of 
pertinent provisions of which are attached as Appendix A hereto. 
No committee has ever been formed to act for these Bondholders 
They are numerous, scattered and consist of hundreds of indi- 
viduals and other persons. As the sole active representative of 
the Bondholders, Chase necessarily had to be represented by 
counsel in the proceedings and take a full, continuous participa- 
tory role in the reorganization proceedings with care and prud- 
ence. From the outset, Chase and its counsel kept in mind the 
objective of performing services tor the benefit of the estate or 
as a contribution to the Plan of Reorganization of the New 
Haven. From the outset also, Chase and its counsel kept in 
mind the need of avoiding unnecessary duplication with the New 
Haven Trustees and representatives of other New Haven bond- 
holder interests. Thus, where positions of Chase and such other 


ie 1 


f 
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interests were the same, counsel complemented their interest and 
did not duplicate work. 


4. During the period of the proceedings from July 7, 1961 
to March 31, 1972, officers of Chase performed services in the 
reorganization proceedings ageregating on a conservative basis, 
at least 1,480 hours, for which Chase applies for an allowance of 
compensation at the rate of $30 per hour in an amount aggregat- 


ing $44,400. 


5. During this period, Chase, as Trustee, incurred out-of- 
pocket expenses for disbursements from its own funds fer which 
it applies in this Application in the amount of $84,648.83. These 


disbursements fall into the following principal categories: 
(a) Payments to Wyer, Dick & Co., $41,590.93; 


(b) Payments to official reporters for transcripts of Court 
and Commission hearings, $13,144.56; 


(c) Printing of briefs filed on behalf of Chase in Court 


or witn the Commission, $25,636.70: and 
(d) Miscellaneous costs, $4,276.64. 


6. The firm, as counsel for Chase, has performed services in 
the reorganization proceedings during the 10-34 years from July 
7, 1961 to March 31, 1972, as set forth in the affidavit of Joseph 
Schreiber submitted herewith. The total hours of the firm for 
its services in this per. od as shown in the affidavit aggregated 
10,708.7, of which 2,078.4 were hours of Mr. Bushby, a senior 
partner of the firm who died on April 4, 1970, 7,039.3 hours were 
those of Mr. Schreiber, a senior associate with the firm for 38 
years prior to July 1961, and 1,591.0 hours of other partners and 
associates of the firm. The affidavit of Mr. Schreiber and that 
of Stuart N. Scott submitted herewith request allowance for 
these services at prevailing rates of compensation in a_ total 
amount of $791,513. 


o~ 


7. During this period, the firm incurred expenses and dis- 
bursements relating to the aforesaid services rendered by the firm 


Yess. 


amott 


in this 


Schretber and 


sworn to 


permitting Chase 


Record p R946 } 


ation for services 


all as provided in the 


Section 77 of the Bank 


or any such per 
fees or 


assets 


ate Commerce 


n will not affect the quality } man environment 


Beginning 1! tinuing ix-month intervals 


artial disbursement 


t of the afore- 


hour thereafter 
- proceeding that counsel 


t be expected to increase it apital requirements or bor- 
I 4 


row from outside sources ar indefinitely the burden of rents, 


the firm occasioned 
ount partial dis- 


the firm to par- 


and were not 


letermine the 


he proceeding 

below. the 

or services 

since most ve services 
Partners and a senior as- 

1961 and beth of whom 

complicated reor- 


} 


proceedings). Be 


Account payments, thi firm will refund to 


vint allowed the firm 


vices un the prox ecding 


LOGE 


Chase and the firm request the Court for an advance on ac- 
count of the compensation for services and reimbursement of ex- 
penses and disbursements covered by this Application. Such 
services and disbursements were performed and made over a 
period beginning in July 1961 and Chase has had no advance 
payment with respect thereto for almost 14 years. There is no 
indication when the New Tlaven reorganization proceedings will 
be consummated but there 1s every indication it will be many 
years in the future. Particularly since Chase and the firm are 
no longer participating in the proceedings, it is appropriate to 
authorize advance On Account payments rather than to keep 
Chase and the firm waiting indefinitely for compensation for 
services performed and disbursements made. As provided by 
statute, such payments would be subject to reimbursement in the 
theoretical but unlikely event that such payments were not within 
the maximum limits theretore ultimately fixed by the Interstate 


Commerce Commission. 
WHEREFORE, your Applicants respectfully request : 


A. That this Court, pursuant to pargaraph (12) of subsection 
(c) of Section 77 of the Bankruptcy Act, enter an order for an 
advance On Account payment out of the Debtor’s Estate at this 
time of compensation for services rendered and reimbursement of 
expenses and disbursements incurred by Applicants, and for a 
final allowance at a later time of compensation for such services 
and such rennbursemenis within such maximum limits as may 


be fixed by the Interstate Commerce Commission ; 


B. That this Court enter an Order directing the Clerk of this 
Court to transmit to the Interstate Commerce Commission, Wash- 
ington, D.C. 20423, certified copies of this Application and of 
the supporting affidavits of Stuart N. Scott, Charles F. Ruge 
and Joseph Schreiber, and of said Order of this Court to the 
end that said Interstate Commerce Commission, upon receipt 
of said copies, may fix the maximum limits of the allowances to 
be made upon said Application and may, at its convenience, file 
with this Court its report thereon; and 


FF « 
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C. That this Court in its Order reserve jurisdiction in this 
Court to consider and pass upon this Application for final al- 
lowance of compensation for services and reimbursement of ex- 
penses upon receipt by this Court of the report of said Interstate 
Commerce Commission fixing said maximum limits on allowances 

§ 


Dated: June 13, 1975. 


THE CHask MANHATTAN BANK, N.A., 
as former Corporate Trustee of the 
General Income Mortgage of the 
Debtor 


‘ice President 


Dewey, BALLANTINE, BusHBY, PALMER & Woop 
Attorneys for The Chase Manhattan Bank as 
former Corporate Trustee of the General In- 
come Mortgage of the Debtor, 

By Stuart N, Scott 
a Partner 


By JosepH SCHREIBER 


Attorneys for Applicants 
140 Broadway 
New York, New York 10005 


(Applications, affidavits and supplemental papers 
omitted in printing ) 


LO6T9 


STATE OF NEW VorK ) 
“ ; Ss 
COUNTY OF «=W YORK | 


PF. Rese, “neg 


gy duly sworn, deposes and says that he is a 


Vice Presid. t of / pplicant, The Chase Manhattan Bank, N.A.. 
and that he ..as read the foregoing Appheation and knows the 
contents theres" 4 | that the same is irue and correct to the best 


of his knowle. ec. | formation and belief. 


C.F. Ruce, 


Vice President 


Sworn to before me this 13th day of June, 1975. 


Joun W. STEINHOFF 
Notary Public 


My Commission ex vires March 30, 


[ NOTARIAL SEAL! 


STATE OF New Yor* 


County or New YorkK 


worn, deposes and says that he is 
a member of the firm of Dewey, Ballantine, Bushby, Palmer & 
Wood, and Applicant herein, that he has read the foregoing 
Application and knows the contents thereof and that the same is 
true and correct to the best of his knowledge, information and 
belief. 

~TuART N. Scott, 
a Partner 


Sworn to before me vis ] 3th day of June, 1975 


ANNA K. Weisz 
Notary Public 


My Commission expires March 30, 1977. 


S/ a 


RECEIVED 


‘QI Petition for Order No. 809 


fatits ¢ 
IN THE 


ATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


OFFICE OF 


In Pree cedings for the Meorgeniation of a Ratlroad 


r of 
YORK, NEY 
Kt) RATERG) 45 


PETT) OF UMANTIEIVOCTUIRERS TLANOVER) TRUS] 
CAG ANY AS Ro OCPORATKE “CRUSTED. | AID A. 
Bi SCR RECN GAS SUCCESSOR @NIOPV ILD. 
CAL PD RUSTRER PORAN ALLOWANCE: FORK (EX- 
PENSES INCOURKED FROM JULY FL 1961 “ho 
AUGUST 30, 1971 ANID FOR COMPENSATION FOR 
SERVICES RENDERED) FROM JULY 7) 1961 TO 
AUGUST 30, 1971 IN CONNECTION WITH THESE 
PROCEEDINGS 


Manufacturers Hanover Trust Company, as Corporat 
and A Frederick Keuthen, as Suecessor Individual Tru 
the Mortgage of the Debtor as heremafter ser forth 
petition this Court, pursuant to the provisions of 


(12) of the Bankruptey Act (11, U.S.C) 3205{[c] [12]) 
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Sha 


LUE? 


allowance for the expenses they incurred from July 7, 1961 to 
ust 30, 1971 and for compensation for the services they ren- 


7, 1961 to August 30, 1971 in connection with 


- proceedings, and in support thereof state 


1. Petitioner, Manufacturers Hanover Trt ‘ompany (“Man- 
ufacturers Hanover’), is a banking corporation duly organized 
and existing under the laws of the State of New York and main- 
tains its principal corporate trust office at 40 Wall Street, New 
York, N. Y. 10015. Petitioner, A. Frederick Keuthen, 1s an 
individual and maintains his principal residence at 15 Laurel Way, 
Madison, N.J. 07940. At the time he performed services and in- 
curred expenses as Trustee, he was employed by Manufacturers 
Hanover or by Manufacturers Trust Company, the latter Com- 
pany and the Hanover Bank having merged on September 8, 1961 
with Manufacturers Trust Company being the surviving corpora- 
tion under the name Manufacturers Hanover Trust Company. 
Mr. Keuthen seeks no compensation for such services and ex- 
penses for himself, but solely as they are included in the services 
and expenses of Manufacturers Hanover as to which compensation 


and reimbursement is sought hereby. 


>, Petitioners were, respectively, Corporate and Successor 


Individual Trustee under the First and Refunding Mortgage of 
the Debtor, dated July 1, 1947 (the “Mortgage”) which at the 
date of the filing of the petition for reorganization herein secured 
approximately $100,000,000 principal amount of the Debtor's 
First and Refunding Mortgage Bonds, 4% Series A, due July 1, 
2007 (the “Bonds’’). 


The Mortgage provides in substance that the obligor shall 
pay the Trustees reasonable compensation for the services they 
render, and for their reasonable expenses and counsel fees and 
other disbursements and those of their attorneys, agents and em- 
ployees in fulfilling their duties and obligations thereunder. An- 


nexed hereto as Exhibit A and made a part hereof is the text of 


i Pee 


10), forth the com- 


in the Mortgage 


‘ 
da fiduciary duty to each 


and see ured | \ thre M. 


t 


Pal ht 


tine service: 


under 


Trustee became 
Services continued un- 


urt signed an order approving 
Following 
rs turned over to My 
aaa egies mei 
ant WeCce ary Papers 


operated with him in the beginning of his new duties, Since that 
1 | ‘ 
lus mcwdental rs have arisen where it Was hecessary 


to be involved but. relatively little 


scribed and identified in the affidavits submitted in support. oi 

this Petition, bemg, particular! he affidavit of Frank W 

Kaestner, a Senior Vice Preside f Manufacturers Hanover. 

which affidavit is annexed hereto j “xhibit 1 and made a part 

a Senior Partner 

us firm's 

application for compensation, which affidavit is annexed heret« 
as Exhibit C and made a part hereo 


/ io assist them in connectior 1 their duties and obliga- 


tions under the Mortgage, Petition retained their counsel, 
Messrs. Simpson Thacher & rtlett, One Battery Park Plaza, 
New York, N. ¥ to advise them and to represent them in 
these proceedings. Thc ens ’etitioners imeurred for the 
period July 7, 1961 to -vugust 30, , as a result of their re- 
tention of Messrs. Simpson Thacher & Bartlett, are as set forth 


in said Exhibit C, annexi<. hereto. 


8. Petitioners believe that they discharged the responsibilities 
they bore in connection with their duties and obligations under 
the Mortgage with skill and efficiency, that their Extraordinary 
Services on behalf of the holders of the Bonds were beneficial 
not only to the Bondholders but also aided in the proper admini- 
stration of the Debtor's estate, and that reasonable compensation 
to Petitioners commensurate with the value of Petitioners’ Ex- 
traordinary Services for the period July 7, 1961 to August 30, 
1971 would be $304,416.67 plus the amount of their disburse- 
ments as hereinafter stated. In this connection it 1s to be noted 
that for their Normal Services during the period July 7, 1961 to 
the date they ceased to act as Trustee under the Mortgage, Peti- 
tioners have been paid the sum of $43,937.24 by the Trustees of 


the Debtor. 


9, The seope and complexity of these reorganization pro- 


ceedings are unprecedented and many more years may elapse before 


they are concluded. Similarly, the extent of the Extraordinary 
Ds 5 


Sf be 


n with thes pro- 
ent relating to those 


¢ unprecedented 


to resign as Corporate 
ind Successor [h ‘Trustee, respectively, under 
approved by order of 

appropriate at 


\ 
Services they 


their comipen 
Bart 
noted 
the default by the 
Bonds July 1, 1961 
(and has 


rVICces 


1, this Court 


Indenture 


inulacturers 


=o% 
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pany as set forth in A 


W. Kaestner annexed her 


paymie nt on ace 
and disbursements 
tion of $90,000 and 


$1,398.26) as described, 


nexed hereto as Exhibit 


exclusive of interest as shown in paragraph 13 of said affidavit of 
Frank W. Kaestner and also exclusive of the amount requested 
essrs. Simpson Thacher & Bartlett as ¢ mipensation for ser- 

and reimbursement of expenses as set forth in said Exhibit 

i.e. $1,700,000.00 for services rendered, and $15,234.81 for 
disbursements, or a total of $1,715.234.81 It is proposed by 


Petitioners and Messrs. Simpson Thacher & Bartlett that the 


allowances of compensation and dist nent of Messrs. Simpson 
Thacher & Bartlett be made without rard to the advance of 
$91,398.26 made to them by Petitioners herein and that Pett- 
tioners shall look to Messrs. Simpson Thacher & Bartlett for the 
repayment of said advance out of the allowance for compensation 


and disbursements made herein to said firm. 


13. In connection with the application of Messrs Simpson 
Thacher & Bartlett, it is pertinent to state that when the New 
Haven filed its petition for reorganizatio etitioners and Messrs. 
Simpson Thacher & Bartlett agreed, in view of the provisions 
of Section 77 of the Bankruptcy Act, that Messrs. Simpson 

y entitled to receive as com- 
Petitioners (and reimbursement 
eir expenses and disbursements ) only such amount as was 


ultimately found by the courts to be reasonably and properly re- 


Pa 
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imbursable to Petitioners out of the assets of the New Haven. 
However, Messrs. Stimpson Thacher & Rartlett stated that in the 
event such amount was in their opinion grossly madequate, Messts. 
Simpson Thacher & Bartlett would come to Manufacturers Han- 
over and ask that they be paid additional compensation out of 
Manufacturers Hanover’s own funds. Manufacturers Hanover 
agreed to consider any such request but it was expressly under- 


stood that it would under no legal obligation to comply 
b b P 


14. This Petition including Exhibits A, B and C hereto and 
the annexes and appendices to said exhibits set forth the facts 
upon which Petitioners rely for their compensation and reimburse- 
ment. Petitioners reserve the right to submit legal memoranda 
and other supporting evidence, if necessary, to support their claim 
that they are legally entitied to compensation at the present time 
as indicated in paragraph 12 hereof. This paragraph ts intended 
to satisfy the requirement of Rule 49(a) of the Rules of Practice 
of the Interstate Commerce Commission, 49 C.F.R. §1100.49(a). 

15. As required by Rule 51 of the Rules of Practice of the 
Interstate Commerce Commission (4 FUR. $1100/51) Ca}, this 
Petition, (b) Exhibits A, B and C hereto, together with all an- 


One 


nexes and appendices attached, (c) Petitioners’ relevant time and 
expense records, and (d) the relevant time and expense records 
of Messrs. Simpson Thacher & Bartlett, are stated to be the evi- 


dence on which Petitioners rely in this proceeding 


16. As required by Rule 250(d) (1) of the Rules of 
Practice of the Interstate Commerce Commission (49 C.F.R. 
$1100.250(d) (1)) Petitioners state that this application should 
not have any effect, other adverse or beneficial, on the quality 


of the human environment. 


17. Petitioners have not entered into any agreement, ¢x- 


pressed or implied, with any other party in interest in the pro- 


ceedings, including the Debtor, any creditor, the Trustees of 


the Debtor, or any representative of any of them, or with any 


Sf red 


LO0G2s 


attorney for any such party im interest, for the purpose of fixing 
the fees or other compensation to be paid to any party in interest 
or to any attorney for any party in interest for services rendered 
in connection therewith, from: the assets estate, and no 
agreement or understanding exists between Petitioners and any 


other person for a division of any such compensation 


18. In view of yg of tine during which the 
services were rendered and the probability that substantial further 
time will clapse before the Interstate Commerce Commission 
renders its report on this application, it would be appropriate 
that Petitioners and their counsel be granted an advance pay- 
ment on account of their application for compensation and reim- 
bursement of disbursements, 1 such amount as may be found 


to be just and proper. 


WHEREFORE, Petitioners respectively pray thatthis Court: 

(1) Enter an order for transmittal by the Clerk of this 
Court to the Interstate Commerce Commission of copies of the 
Petition of Manufacturers [fanover ‘Trust Company as Corporate 
Trustee, and A. Frederick Keuthen, as Successor Individual 
Trustee, for allowance for expenses incurred and for compensa- 
tion for services rendered, including the affidavit of Frank W 
Kaestner and the annexes thereto, which is attached to this Peti- 
tion, as well as the application of Messrs Simpson Thacher & 
Bartlett for allowances of compensation and reimbursement of 
disbursements (being the affidavit of Tlorace J. McAfee attached 
to said petition), including all append) cs to said application, and 
of such order, to the end that the Interstate Commerce Commis- 
sion, upon receipt of such copies, may fix the maximum limits 
for the allowance to be made for compensation of said Petitioners 
and for reimbursement of expenses, including an allowance to 
Messrs. Simpson Thacher & Bartlett for compensation for ser- 


vices rendered and for reimbursement of expenses, ail as set 


forth in this Petition ; 


Sha 


fine 
fOG2u 


(2) At the time of entering 
such advances, in the nature 
7 


the payments to be directed under 


may be shown to be just and prope 
2 J t 


Reserve jurisdiction t 


ance of compensation to Pet 


reimbursement of expenses incurred 


of compensation to their counsel, Messrs sampson Thacher & 


Bartlett, and the reimbursement of expetises ard counsel, upon 
receipt by this Court of the report of the iterstate Commierce 
Commission fixing said maximum limits of allowance for com- 
pensation and remmbursement of expenses 


Dated: June 12, 1975, New York, New York 


MANUFACTURERS HANOVER TrUsT CoMPANY, 
in its own right and ormer Corporate 
Trustee of The First an 


gage of the Debtur 


By FRANK W. KAESTNER 
V 


> ; 
tee bP resident 


A. FrRepERICK KevTHeEN, as former Indivi- 
dual Trustee under The First and Refunding 


age of the Debtor 


& appendices omitted in printing. ) 


VERIFICATION 
STATE OF New YorK 
County oF NEw YorkK 


FRANK W. KAkstNER, being duly sworn, deposes and says: 
[ama Senior Vice President of Manufacturers Hanover Trust 


Company, one of the Petitioners herein, and am in charge of its 


oO a: 


Petition for Order No. 810 


IN THE 
STATES DISTRICT COURT 


E DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of ) 
THE NEW YORK, NEW HAVEN AND \ No. 30226 
HARTFORD RAILROAD COMPANY, i 
Debtor 


PETITION OF NEW YORK, NEW HAVEN AND HART- 
FORD RAILROAD COMPANY FIRST MORTAGE 
4% BONDHOLDERS COMMITTEE FOR AN AL- 
LOWANCE FOR EXPENSES INCURRED FROM 
JULY 8, 1961 TO DECEMBER 31, i973 IN CONNEC- 
TION WITH THESE PROCEEDINGS 


New York, New Haven and Hartford Railroad Company First 
Rondholders Committee (heremafter referred to 

Committee or Committee), which has been 

granted intervention herein pursuant to order of this Court dated 
February 28, 1962. respectfully petition: this Court, pursuant 
to the provisions of Section 77(c) (12) of the Bankruptcy 
ct. for an allowance for expenses, including reasonable counsel 
fees, incurred for the period from July 8, 1961 to December Si, 
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1973 in connection 
the administration and 


estate nd for an order 


sum to counsel for the Bon ! 


of maximum limits by 


inafter ‘‘¢ 


OmmMissio1 


l The Bondholder 
Kahn, Harry Rebell and 
of the debtor's First Mi 
First and Refunding 


fot 
t) + 


le 


face amount 


$76,819,900 At Decemb 


relation to the debtor’ 
was due for unpaid 
Mortgage Bonds 


Committee is organized 
; 


provisions of Section 77(p 


Organization ot the 
immediately 
organization on Ju 
tion pre ceedings, t 
First Mortgage 
divisional or 


Issue 


The only other mortgage 11 


Mortgage in the face amount 


secondary in all respects 


holders. The 

were Manufacturers 

Keuther 
Throughout these 


been the only co 


{indenture VP 


furtherance of 
of the debtor’s 
a reasonable 

ig the setting 
mmission (here- 


‘ized by David W. 


resent the owners 


inder the debtor's 
luly 1, 1947. As 
reorganization, the 


of the debtor was 
important date with 


Pian), $24,840,000 
‘tal claim of the First 
$101,659,900. The 
n compliance with the 


Bankruptcy Act. 


Committee was commenced 
he debtor of its petition for re- 
ult of earlier reorganiza- 

The 
and there were no 
in a $9,000,000 bond 


\ 


of the debtor's main line. 


ed debt structure. 


Jenture was a General Income Second 
56.000, whose claims were 
the First Mortgage bond- 

he First Mortgage Bonds 


pany and A. Frederick 


idholders Committee has 
security holders repre- 


r bondholders o 
sulting and advising 
eee 
and banking expert 
and Mr. Rubin 


public accou 


the summer 
proceedings, 


advise 


Low, Tenney 
place of the firm 


with the re 


counsel in aid of the services 


2. The Bondholders 


in these proceedings has been 


and without unnecessary du 


has resulted tn effective 


debtor, has contributed sub 
of these proceedings and ha 
Trustees in their 
debtor 

3. The 


curred in connection with its 


iniittee members each 

izing the Committee, 
proceedings and con- 

Kahn was a financial 

ied public accountant, 

et the Bar and a certified 

j Committee in 

ts participation in these 
ained counsel to 

these proceedings. 

ittee retained the firm of Breed, 
retained the firm 

connecticut, to 

September 1966, the Jaw 
(then named Migdal, 

City, was substituted in 
Morgan. In connection 
J by Penn Central Trans- 
Central Reorganization 
vivania, law firm of Cohen, 
ted as local Philadelphia 
ienney, Glass & Pollack 


its participation 

ted with skill and efficiency 
tivities of others, 

it the First Mortgage 
financial benefit to the 

- orderly administration 
‘ourt and the debtor's 


late reorganization of the 


's principal expense was in- 


utilization of the services of legal 


lho 


isel, especially Messrs. Breed 
y, Glass & Pollacl 

has made no payment to them 
advanced neces 
ceedings and litigatior Phe: state 
ances of Messrs. 
Tenney, Glass & 
order of this Court date 
In addition to its expenses for 
Committee has incurred expenses 
to apply for rermbursement + 


final allowance 


counsel 
proceedings before pa‘ 
p eding re pa 
ment of expenses 

1961 to December 

its counsel mu 
Mortvage Bor 


curred and 


from 


Sees 
disbursements incurred during the 


Adjudications thus far made in 
stantial benefits to the estate 
covered by this petition wi 
estate. The 


therefore: é BOY (ATS TC Tit 


allowed and paid | r to the te 


and before th ork of the Commi 


appro 


\bbott & Morgan and Messrs 
To this date the Committee 
ervices and they have 
connection with these pro- 
ment and application for allow- 
Morgan and Messrs. Migdal, 
herewith pursuant to 


and are annexed hereto 


legal counsel, the Bondholders 


for its own activities. Leave 
ses when application for 


requested 


respectfully submits that its 
ut the conclusion of these 
mipensation and reimburse- 
he period trom July 8, 


Committee and 


CX PCHSes 
January 1, 1974. By this 
requests the allowance 
of its attorneys and their 


aforesaid period of 124% years. 
these proceedings reflect sub- 
benefits from the proceedings 
future accrue to the debtor's 
are interim in two respects 
in that they are requested to be 


rmination of these proceedings 


ttee is concluded; and = (b) they 


priate measure of compensation 
I 


cannot be finally fixed until the 


completed. Accordingly, 
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it is respectfully requested that all interim allowances granted 
to counsel for the Bondholders’ Committee, and all fintag of 
maximum limits of interim allowances by the Commission should 
be without prejudice to any petition for final compensation at the 
conclusion of the proceedings, and the reconsideration by the 
Commission of the fixing of maximum limits by the Commission 
with respect to the fees of counsel for services rendered to the 
Committee between July 8, 1961 and December 31, 1973. 


5. Since counsel for the Bondholders Committee have re- 
ceived no compensation or reimbursement for expenses from the 
debtor's estate over the twelve and one-half-year period covered 
by this petition, it is respectfully requested that the Court order 
the debtor's estate to pay a reasonable sum to counsel for the 
Bondholders Committee as an advance pending the setting of 
maximum limits of the allowances by the Commission. 


WHEREFORE, the Bondholders Committee respectfully requests 
that orders be entered herein (1) directing that the Clerk of this 
Court transmit to the Interstate Commerce Commission, Wash- 
ington, D.C., twenty certified copies of this petition so that the 
Interstate Commerce Commission may, pursuant to the provisions 
of Section 77(c) (12) of the Bankruptcy Act, fix the maximum 
limits of the interim allowances to be made for the actual and 
reasonable expenses requested in this petition and the exhibits 
and applications of counsel annexed thereto, and may file with 
this Court its report thereon; (2) directing the Trustee of the 
debtor to pay out of the debtor's estate a reasonable sum as an 
advance against eventual payment in full of the allowances re- 
quested pending action of the Interstate Commerce Commission 
in setting the maximum limits of the allowances; (3) setting this 
petition down for hearing before this Court upon the filing with 
this Court of the report of the Interstate Commerce Commission 
setting the maximum limits of the allowances requested; (4) 
authorizing and directing the debtor's Trustee to pay the Bond- 
holders Committee and its counsel for compensation and the actual 


tin 
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and reasonable expenses incurred in connection with these pro- 
ceedings from July 8, 1961 to December 31, 1973, as set forth 
in the application of Breed, Abbott & Morgan and Migdal, Tenney, 
Pollack submitted with this petition; and (5) granting 


this Court may deem just and proper. 


New YorkK, New HAVEN AND HARTFORD 
RAILROAD COMPANY First MORTGAGE 
BONDHOLDERS COMMITTEE 
Lester W. RUBIN 


Dated: June 13, 1975 


(Supplemental applications omitted in printing. ) 


STATE oF NEw YorK ( 
i ls ~ } Ss 
County oF NEw YorK { 

Lester W. Rurtn, being duly sworn, deposes and says: I am 
the Chairman of the New York, NEw HAVEN AND HARTFORD 
RaiLRoap COMPANY First MortGcace 4% BONDHOLDERS CoM- 
MITTEE, the petitioner herein. I have read the foregoing petition 
and know the contents thereof, and the same is true to the best 


iowledge, information and. belief 
Lester W. RUBIN 
Sworn to before me this 13th day of June, 1975. 


LAWRENCE W. POLLACK 
Notary Public 


My Commission expires March 30, 1976. 


|. RECEIVED | 


Petition for Order No. 811 
IN THE 


OFFICEUMMTED STATES DISTRICT COURT 
Ahmar roe 
GENERAL & * ISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of | 
THE NEW YORK, NEW HAVEN AND ; No. 30226 
HARTFORD RAILROAD COMPANY, 
Debtor. 


PETITION OF UNITED STATES TRUST COMPANY 
OF NEW YORK, AS TRUSTEE OF THE DEBTOR'S 
HARLEM RIVER DIVISION MORTGAGE UNDER 
THE DEBTOR’S INDENTURE OF FIRST MORT- 
GAGE DATED AS OF JANUARY 1, 1953, AS 
SUPPLEMENTED, FOR ALLOWANCES FOR COM- 
PENSATION AND EXPENSES EARNED AND IN- 
CURRED FROM JULY 7, 1961 TO APRIL 1, 1975 
IN CONNECTION WITH THESE PROCEEDINGS 


United States Trust Company of New York, as Trustee of the 
Debtor's Harlem River Division Mortgage under the Debtor's 
Indenture of First Mortgage dated as of January 1, 1953, as 
supplemented, (the “Trust Company’’), respectfully petitions this 
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/ 5 } 
Aa ra 


Court, pursuant the provisions of Section 77(c) (12) of the 
Bankruptcy Act*, tor allowances to be paid out of the Debtor's 
estate for the ac and reasonable expenses incurred by it in 


connection with the proceedings and plan herein and for reasonable 


1 


compensation in connection therewith for the period from July 


7, 1961 to April 1, 1975, and in support thereof alleges : 


intervened in these proceedings pur- 

dated September 6, 1961 (Document 

npany has acted and is acting herein 

n River Division Mortgage, which is de- 

ndenture of First Mortgage dated 

as of January 1, 1953 (hereinatter called the 1953 Indenture’’), 


as supplemented by the Debtor's First Supplemental Indenture 


dated as of October 31, 1960, and by the Penn Central Transpor- 
tation Company (formerly Penn ( ‘entral Company) Harlem 
River Division Supplemental Indenture dated as of December 


31. 1968 (hereinafter called the “Supplemental Indenture’’).** 


4 


1952 and 1953 the Debtor duly authorized the issuance 
$14,000,000 principal amount of its Harlem River Division 


pal 
Series A, due January 1, 1973 

(the Bonds") with interest thereon. at the rate of 4%9% per 
annum from January 1, 1953 payable semi-annually on the first 
July and January. In order to secure payment of the 

e Debtor duly executed and delivered to the Trust Com- 

53 Indenture under which the Debtor conveyed a 

interest to the Trust Company on the 

rties as provided and de scribed therein. The Trust 

Company duly executed the 1953 Indenture and accepted the 


#11 US.C. §205(c) (12). 


*¢ Attached to this Petition as Attachment | and Attachment 2 are, respectively, 
the provisions of the 1953 Indenture and the Supplemental Indenture re- 
lating to the Truct Company’s rights and duties in the event of default. 
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trusts therein set forth and imposed. In 1960, the 1953 Inden- 
ture was supplemented by the First Supplemental Indenture dated 
as of October 31, 1960. As of December 31, 1968, the 1953 
Indenture plemented by the Supplemental Inden- 
ture pursuant to which Penn Central Transportation Company 
(formerly Penn Central Company) assumed the obligations of 
the Debtor with respect to the Bonds on the terms and conditions 
set forth in the Supplemental Indenture and pursuant to which 
the first lien under the Harlem River Division Mortgage on the 
subject railroad properties was acknowledged and confirmed and 
the obligations of Penn Central Transportation Company were 
thereby secured, all as set forth in the Supplemental Indenture. 


2 


3. On July 7, 1961 the Debtor filed in this Court a petition 


for reorganization under Section 77 of the Bankruptcy Act.* 


¢ 


termined that by reason of the importance 


Che Trust Company, on the advice of its general counsel, de- 
of 


the Harlem River 
Division Mortgage in the financial structure of the Debtor, it 
was imperative that the Trust Company assume an active and 
constructive role in these proceedings to further and assist the 
reorganization and to protect the interests of the holders of the 
Bonds (the “Bondiolders”). The Trust Company also believed 
that by taking an active role, the experience of its officers and 
of its general counsel in railroad reorganization matters could 
effectively be brought to bear on these proceedings so as to re- 
habilitate the Debtor as expeditiously and fairly as possible. 


4 


4. The Trust Company employed its general counsel, Messrs 
Carter, Ledvard & Milburn, 2 Wall Street, New York, New 
York, to advise it and represent it in connection with these pro- 
ceedings. The fees and expenses herein of Carter, Ledyard & 
Milburn, together with a statement of services rendered are set 
forth in full in Exhibit A hereto, the affide of Walter A. 


Kernan, a member of that firm. 


*1t U.S.C, $205. 


j~ 


ay a a 
Je 4 
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; Pierre Bretey 
Stone Incorporated as consultants.* 
attributable to the services of 

ith a statement of services 


the affidavit of Bruce 


nt of services rendered as 


Mi 


the expenses referred 


in Exhibit C hereto, the 
ficer of the Trust Com- 


mimented upon applications 


allowances of compensation 


issues . . . have de- 

energy to the case, 

fessional competence has 

‘bution to the reorganization 

‘al has assumed the Hariem 

» of their holders, it would ap- 

Indenture Trustee for these bonds arid its 
proceed for final reimbursement of expenses 
no’ (Emphasis added.) Memorandum 


e 


compensatl 
2 1069, 304 F. Supp. 1121, 1127. 

y does not expect to make any 

onal allowances with respect to com- 

ses earned and incurred by it during the 

1961 to April 1, 1975; in this sense this 

inal allowance 

to request additional fees and expenses 


The Trust Company does re- 


however, 


in interest to Hayden, Stone Incorporated. 


in 


4 
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for services rendered by it in these proceedings subsequent to 
April 1, 1975; in this sense this petition is for an interim al- 


lowance. 


8. The statements required by the Bankruptcy Act as to the 
allowances requested herein are contained in the affidavits an- 
nexed hereto (paragraphs 9 and 10 of Exhibit A, paragraph 5 
of Exhibit B and paragraphs 6 and 7 of Exhibit C) and are 
hereby incorporated by reference as if fully set forth herein. 


WHEREFORE, the Trust Company respectfully requests that this 


Court enter an order: 


(i) directing the clerk of the Court to transmit forthwith 
to the Interstate Commerce Commission, Washington, D. C. 20 
certified copies of this Petition so that the Interstate Commerce 
Commission may, pursuant to the provisions of Section 77(c) 
(12) of the Bankruptcy Act, fix the maximum limits of the al- 
lowances to be made for the compensation and expenses required 
in this Petition and may file with this Court its report thereon ; 


a 


(ii) fixing a time for a hearing in this Court upon the filing 
with the Court of the Report of the Interstate Commerce Com- 
mission referred to above; 

(iii) authorizing and directing the Debtor's Trustee to pay 
the following amounts to the following persons in connection 
with these proceedings : 

A. Messrs. Carter, Ledyard & Milburn 
Fees for services $700,000.00 
Disbursements 16,029.62 
"$716,029.62* 


*From July 7, 1961 to April 1, 1975 the Trust Company has advanced 
$172.152.40 to Messrs, Carter, Ledyard & Milburn on account of its fees 
in connection with these proceedings and $34,621.25 in connection with its 


i & 


¢ 


HS Equitics, Ine 
fees for SErVICES 


(including 


$ 12,500.00 


'nited States Trust Company 
of New York 
Reasonable compensation 
Actual and reasonable 
expenses (other than 
as set forth above in 
A and B) . 275,36 
$ 75,27 


Potal compensation and expenses $803,804.93 


ec ad 


iv) fixing such advances in the nature of interim payments 
on account of the payments to be made under item (111) as may 
be just and proper, while the matters in items (i), (41) and (it) 
are pending ; 

(v) reserving jurisdiction upon such matters as to this Court 
may seem necessary or appropriate, including further applications 


for allowances by the Trust Company in these proceedings in ac- 


cordance with paragraph 7 herein, and 


fees in connection with the preparation of this Petition and the Exhibits 
thereto a3 has reimbursed it for disbursements in the amount of $16,029.62. 
In 1966, seven of the Bondholders advanced $51,204.54 to the Trust Company 
to help defray a portion of its legal expenses. This amount was included in 
the $172,152.40 advanced by the Trust Company to Messrs. Carter, Ledyard 
& Milburn. Carter, Ledyard & Milburn has agreed, subject to certain condi- 
tions, to reimburse the ‘Trust Company out of its recovery from the Debtor's 
estate for advances received from the Trust Company. The Trust Company, 
in furn, has agreed, subject to certain conditions, to reimburse the seven 
Bondholders pro rata for their advances out of the amounts received from 
Carter, Ledyard & Milburn as reimbursernent. of the Trust Company's ad- 


” 


vances to that firm. See paragraph 10 of Exhibit A and paragraph 7 of Ex- 
hibit C 
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(vi) granting such other relief as this Court may deem just 
and proper. 


UNITED STATES Trust COMPANY 
Or New York 
By s/ J. SINCLAIR ARMSTRONG 
Executive Vice President 


Dated: June 12, 1975. 


Of Counsel; 
CARTER, LEDYARD & MILBURN 
2 Wall Street 
New York, New York 10005 
(212) 732-3200 


( Attachments and exhibits omitted in printing. ) 
StaTE oF NEW YoRK 
County oF NEw YorK 
J. SINCLAIR ARMSTRONG, being duly sworn, deposes and says 
that he is Executive Vice President of the Petitioner United 
States Trust Company of New York, and that he has read the 
foregoing petition and knows the contents thereof and that the 
same is true and correct to the best of his knowledge, information 
and belief 
3/ ]. SmIncLaiR ARMSTRONG 
J. SINCLAIR ARMSTRONG 


Sworn to before me this 12th day of June, 1975. 
[ NOTARIAL SEAL] 


s/ Tuomas G. O'Brien, III 
Notary Public 


My commission expires March 30, 1977. 


RECEIVED 


IN THE 


5 


UNITED STATES @{STRICT @O8RT 12/6 


FOR THE DISTRICT OF ONNEGHIAEE OF ®. 
——— | GENERAL COUNSEL 


‘ 
4 
? 
‘ 


In Proceedings for the Reorgan 


In the Matter of 


THE NEW YORK, NEW HAVEN AND \ No. 30226 
HARTFORD RAILROAD COMPANY, 
Debtor. 


OPINION AND ORDER ON APPLICATIONS, PUR- 
SUANT TO §77(C) (12) OF THE BANKRUPTCY 
ACT, FOR COMPENSATION AND FOR REIM- 
BURSEMENT OF EXPENSES INCURRED ON BE- 
HALF OF THE BANKRUPT ESTATE 


On August 29, 1975 this court filed an opinion and order pur- 
suant to which there were forwarded to the Interstate Commerce 
Commission (1L.C.C.) certain applications for compensation for 
services and expenses, rendered and expended by the several apphi- 
cants for the benefit of the Debtor's estate sometime between July 

, the date ot the filing of the petition for reorganization 
of The New York, New Haven and Hartford Railroad Company 
(New Haven Railroad), and a date or dates shortly prior to the 
filing of the applications. 


On Febru », 1976, the Railroad Revitalization and Regula- 
tory Refor \ct of 1976 (Public Law 394-210) (RRRRA), 
waich had been enacted by Congress, was signed by the President 
Section OL8(b) of the Act, among other things, provides that the 
powers and duties of the LC.C. under $77 of the Bankruptcy Act 
be terminated on the enactment of the RRRRA into law, as it 
related to any railroad m reorganization under $77 but not sub- 
ject to the Regional Rail Reorganization Act of 1973. 45 U.S.C 
791 et seg. (the “Rail Act’) and one which does not operate any 
line of railroad and which has transferred all or subst antially all 


of its rail properties to a railroad in reorganization which was 


(10645) 


Oo 4. 
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subject to the Rail + prior to the enactment into law of the 


RRRRA 
Haven Railroad and the circum- 
; t at that time brought it squarely 
provisions of $618(b) of the RRRRA; and, pursuant 
to the provisions of that section, all of the powers ana duties 
rly in the L.C.C, to pass upon the above mentioned claims, 
vested in this court, as the reorganization court having jurisdic- 


tion over the New Haven Railroad, the Debtor, herein. 


Therefore all of the applicants filed their claims in this court 


he 
and have asked that they be allowed and paid. Hearings were 
held on the petitions on May 10, and June 1, 1976, and the peti- 
tions for compensation for services and the allowance of costs 
f ibmitted and are presently in the hands of the 


TuuV sub 


have been 


reorganization court for determination. 


The claims made by the parties are as follows: 


Usirep States Trust Company or NEW 
York, Trustee of the Debtor's Harlem River 
Division Mortgage 

Fees: : 


Expenses 


Carter, Ledyard & Milburn 
Fees $ 700,000.00 
Expenses 12,775.36 


716,029.62 
First Mortcace 4% BonpHotpers CoM- 


MITTEF 
No separate fee or expenses are re- 
quested at this time 
Breed Abbott & Moryan 
Fees : $ 76,663.20 


Expenses 
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Migdal, Tenney, Glass & Pollak 


Fees 1 350,000.00 


Expenses 47 766.88 
1,397 766.88 
Harry P. lander, Esq 
Fees $ 10,000.00 


Expenses 1,400.00 
11,400.00 


mRBHenah 


MANUFACTURER ER ITrRust Com- 


PANY as former indenture trustee for the 
f 


li 

First and Refunding 4% Mortgage Bonds 
Fees $ 304,416.67 
Expenses 103,018.34 

ie 407,435.01 

Simpson, Thacher & Bartleti 

Fees : $ 1,700,000.00 


Expenses 15,234.81 


(CHASE MANHATTAN BANK, N.A.. as former 
indenture trustee under the General Income 
Mortgage Bonds 
Fees § 44,400.00 
Exyx Hse 84,648.83 
129,048.83 


Palmer & Wood 


45,176.00 
19,605.47 


! \ j s 2. : Tru ‘ 
LAWRENCE W. LANNOTT!, Successor Trustee 


rst and Refunding 


45,660.00 
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Cooper, Grant, Bowerman & Keefe 


Fees $ 


I x penises 


Jacosn D. ZELDES, Successor Indenture Trus- 
tee under Debtor's General Income Mortgage 
Zeldes, Needle and OOper, Pt 

Fees $ 33,971.00 


Expenses 1,165 91 


$ 35,136.91 


The petitioners, of course, must bear the burden of proving that 
the services for which compensation is sought under §77(c) ¢ 12); 
measurably benefited the estate and promoted the reorganization 
of the Debtor. Hoods v. City National Bank & Trust Company 

», 312 US. 262, 268 (1941) (Ch. X reorganization) , 
j ~ H.R. Ca., 46 F. Supp. 214 CD. Conn. 
and aff'd sub nom. Warren v. Palmer, 132 
1942): In Re Boston & Providence Railroad 
159, 164 (1 Cir. 1970); In Re Yale Express 
} 1376. (S$.D.N.Y. 1973) (Ch. X_re- 
organization) ; Missourt Pacific R. R. Reorgantzation, 212 LO, 
622, 665, aff'd on reconsideration, 217 | CC $77 €1936)." - ‘The 
services must have advanced the course of the reorganization and 
not impeded it, Jn re Boston & Providence R.R., 260 F. Supp. 
415. 422 (D. Mass. 1966), cert. dented, 389 U.S. 974 (1967). 
Furthermore, it is the usual rule that they must not be cumula- 
tive. overlappn r duplicative of those of other claimants or 
services rende by the reorganization trustee and his counsel. 
Childs Co., 181 F.2d 431 (2 Cir. 1950) (Ch. X reorgani- 

zation): In Re New York, N.H. & H. R’Co., supra. 


A substantial portion of the expenses claimed by each of the 
oners is made up of its attorneys’ fees and the attorneys’ 
expenses. The eligibility of the claims for attor- 

rests upon the same general qualifications as do 


(c) (12) claims generally, that is, the contribution by the 


/& 4 


attorney must provide ea ible benefit to the entire estate; 


must be closely connected with the process of reorganization ; 


and should be different from or more than a duplication of 


one else’s contribution. 


the filing of the petition in reorganization, 
: 1961, to the present time all 1 of any substance which 
have arisen in the proceedings for the reorganization of the New 
Haven Railroad have been heard and decided by the same reor- 
vanization court, the United States I ict Court for the District 
of Connecticut. Beside the hearings in the district court there 
were two additional proceedings in which petitioners’ counsel 
appeared: one was the appeal from the I.C.C.’s decision on the 
valuation of the property of the New Haven Railroad for the 
purpose of fixing the price to be paid by the Penn Central Rail- 
road for that property which, pursuant to §5 ie Interstate 


Commerce Act, was heard by a statutory three-judge court; and 


the other was the hearing to determine the value of the Grand 


Central Properties which was assigned by the reorganization 
court to a special master. The reorganization court was kept 
fully informed as to the three-judge court proceedings and_ its 
holding in the case. At that time both courts were of the opinion 
that the statutes required decisions by both courts. The Supreme 
Court's decision in the New Haven Inclusion Cases, 399 U.S. 392 

however, ruled that after the Penn Central merger the 
three-judge court proceedings were no longer necessary. The 
special master’s findings were submitted to the reorganization 
court, which studied them in detail, and approved and adopted 
them. All of the proceedings and activities upon which the 
petitioners’ claims are based, took place before the same court 
and the same judge who is now entertaining and passing upon 
these petitions—a circumstance which affords the court the op- 
portunity to bring to bear upon the claims, firsthand observation 
and a direct line of sight on the relevant bases of evaluation. 


One of the above mentioned generally adopted principles which 
apply to cases of this kind, is that the services for which compen- 


sation is sought are not cumulative, overlapping, or duplicative 
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of those of other claimants, particularly*®of the reorganization 
trustees or their counsel. On the other hand, this rule must not 
be applied so as to deny compensation altogether, to representa- 
tives of parties which the Bankruptcy Act contemplates should 
take an active part in reorganization proceedings, merely because 
on certain issues their various interests may converge. See /n 
Re TMT Trailer Ferry, Inc. 434 F.2d 804, 807-08 (5 Cir. 1970) ; 
6A Collier on Bankruptey 113.10, at 967-69 (14th ed. 1972). 
Where different counsel contribute different or additional points 
of view on a given subject, even though all may be working to- 
ward a similar ultimate end, there is a benefit to the debtor's 
estate, at the very least, where the issues have been more fully 
defined or more thoroughly analyzed and presented. Such a 
benefit. when it occurs, may properly be recognized in the grant- 
ing of allowances. Cf. Jn Re New York, Ontarto and Western 
Railway Co., 171 F. Supp. 634, 639-40 (S.D.N.Y. 1958). Where, 
on the other hand, one party does nothing more than repeat the 
position of another, the debtor should not be required to pay 
for the duplication of effort. See 7» Re New York, N.H. & FL. 
R.Co., supra, 46 F, Supp. at 222, 224. 

Compared with some railroad reorganizations and comparable 
Chapter X cases. the number of claimants in the present case 1s 
not unusually great, but there are overlapping interests as well as 
divergent interests. The indenture trustees and their counsel, 
as well as the 4% Bondholders Committee, as the record clearly 
shows, exerted every effort to preserve the Debtor » estate and to 
achieve through the necessary litigation a reasonably fair valuation 
of the assets of the estate. During the periods within which 
they held their respective positions, the indenture trustees and the 
committee and their counsel part‘cipated in all of the hearings by 
briefs and arguments as well as by presentation of evidence where 
necessary, on the many oceasions in which these objectives—tc., 
the preservation of the Debtor's estate and the achievement of a 
fair valuation were at issue. The reorganization trustees’ 
sought to pursue these same objectives but they were compelled 
to give a great deal of weight and consideration to the factor of 


the public interest which was heavily mvolved in keeping the 
| BM & 


TO 


re 
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transportation system of the New Haven Railroad in operation 
to avoid the devastating econGiinic consequences to southern New 
England of a cessation of freight operations, in addition to the 
loss of jobs to well over 9,000 employees and the loss of transporta- 
tion facilities to thousands of regular passengers. The reorgani- 
zation proceedings started with an empty treasury. The federal 


bh 


government made a doan of $12,500,000 which temporarily per- 
mitted the New Haven Railroad to continue its operations, but 
it must be borne in mind that, unlike the Government's present 
activities in relief of the railroads, the federal government did not 
by way of grant or similar assistance give the New Haven Rail- 
road a single dollar. On December 31, 1968, in an action dic- 
tated primarily by the public interest, the transpertation plant 
of the New Haven Railroad was conveyed to the Penn Central 
as the sole means of keeping the trains going. Meanwhile, from 
July 7, 1961 to December 31, 1968 the New Haven Railroad, to 
operate, had to live on its own flesh and did so. The assets, 
insufficient to cover the obligations under the two series of bonds 
were eroded and depleted to the extent of 63 —~ 70 million dollars 
in value.’ See New Haven Inciuston Cases, supra. In the face 
of these problems the petitioners presented the arguments for 
preserving the Debtor's estate with clarity and skill, based upon 


pains-taking and extremely helpful analyses 


The record shows that there were innumerable issues, mostly 
new and complex, which arose out of the effort, on the one hand, 
to preserve the Debtor's estate and, on the other, to satisty the 


} 
i 


demands of the pub 


ic interest. The court was constantly re- 
d 


quired to balance these interests and make the necessary decisions. 
Without the adversary presentations, the balancing process would 


have been very cifficult, if not impossible. 


Obviously the estate should not be charged for duplicated ser- 
vices, and, tc th. extent that there is such duplication, compensa- 
tien for an overall contribution must be discounted. Likewise, 


gal services directed to advancing the separate and distinct 


mnterests of the attorneys chent-petitioner, and not the estate as a 


whole, must be disregarded ni the present case the services 
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of petitioners’ counsel were almost entirely directed at preserving 
and enhancing the value of the Debtor's estate. That this could 
result in an ultimately greater recovery by the petitioners them- 
selves does not militate against a right to compensation. Any 
duplications of service among the petitioners or with the work of 
the reorganization trustees and their counsel were relatively 
small. It is apparent from the record that they made a conscious 
effort to avoid this. Though the positions and objectives of two 
or more of them and those of the reorganization trustees might 
parallel each other (in which case, by agreement, only one presen- 
tation would be made), the issues were usually so complex that 
different interpretations and approaches were available and were 
separately presented by the different petitioners. This afforded 
the court a thorough analysis of an issue from varying points of 
view, which was a great aid to the court and made a valuable con- 
tribution to the reorganization proceedings. Any repetition or 
duplication involved, which did not serve any useful purpose, was 
in no instance substantial. To the extent that it did appear in 
the contribution of any petitioner or its counsel, it has been taken 
into account in fixing compensation 


On August 20, 1975 this court drafted and filed an opinion 
and order, ruling upon applications by the petitioners to exercise 
its general equity powers and order payment of interim compen- 
sation at that time. While the court declined because, under the 
law as it then stood, it was the duty and function of the I.C.C. 
to pass upon such claims, the court did, to a limited extent, dis- 
cuss the claims fer compensation and expenses. A portion of 
what was said then is repeated here: 

“In this connection a principal claim of the petitioners for 
having rendered services of substantial benefit to the bank- 
ruptcy estate and in aid of the reorganization plan stems 
from their services in connection with the valuation of the 
property of the New Haven Railroad which was transferred 
to the Penn Central. The Trustees for the New Haven 
Railroad in reorganization had negotiated at leng’h and in 
great detail with the Pennsylvania and New Yor: Central 
Railroads in an effort to avoid lengthy and costly ‘tigation 
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\ tentative agreement was ultimately reached, in the amount 
of approximately $125,000,000, which the reorganization 
court authorized the ‘Trustees of the New Haven to submit 
to the Commission on October 24, 1966 and which was sub- 
sequently approved by the Commission ; but it was never 


submittcu to the reorganization court 


Thereafter in the proceedings, the Trustees for the New 
Haven felt that, having made the tentative agreement, there 
would be some impropriety in their going back to the Rail- 
roads, which merged on February 1, 1968 as the Penn Cen- 
tral, to attempt to get a higher price. The court considered 
their position to be understandable and proper. See New 
Haven Inclusion Cases, 399 U.S. 392, 410 notes 45 and 46 
(1970). The petitioners, however, were not bound by the 
agreement and, using the $125,000,000 of the agreement 
as a point of departure, they pressed for a higher price. 
Ultimately it was fixed by the courts at approximately 
$174,000,000."" 


See New Haven Inclusion Cases, supra 


The LG..C.) alter reviewing 
the New Hlaven Railroad of $1 
errors were shown to have been made in this computation which 
had caused the value to be underestimated by about $24,600,000 
These errors were: (1) a double deduction of $16,200,000 for 


he agreement, fixed a value for 
) 


5.000.000 Afterward, certain 


o Ry 
real estate taxes: (2) a failure to discount to present worth the 
expenses of liquidation, a tactor which made a. difference of 
$3,800,000; and (3) an increase of $4,600,000 in the appraisal 


of Bronx Yards by including the ac identally omitted feature of 


rail connection. 

With regard to the amount of compensation which should be 
allowed, this must, of course, vary from case to case, depending 
upon the size, difficulty and complexity of the case and its issues, 
the need for the particular services performed by the petitioner 
and the nature and importance of the benefit which accrued to the 


estate and the reorganization proceedings. In the present case 


f Mi “a 


LOGo4 


the contributions made by the attorneys in the context of a railroad 
reorganization which, barring a relatively smail initial loan, had 
to continue operations without cash and without credit, took on 
particular importance. Recent decisions in this Circuit on the 
subject of calculating attorney's fees, as they may apply to the 
present case, have laid considerable emphasis on the hours spent 
by counsel in working on the case, his standing at the bar, as well 
as the standing of his opponents, the magnitude and complexity 
of the litigation, and the responsibility involved and the result 
achieved. City of Detroit v. Grinnell Corp., 495 F.2d 448 (2 Cir. 
1974): Trans World s, Ine. v. Hluglies, 312 F. Supp. 4/8 
(S.D.N.Y. 1970), modified on appeal, 449 F.2d 51 (2 Cir. 1971), 
reversed on other grounds sub nom. Hughes Tool Co. v. Trans 
World Airlines, Inc., 409 U.S. 363 (1973). Outside of being 
a point of beginning and a rough initial inc icator, time spent can, 
in itself, have no conclusive meanin The contribution to the 
Debtor's estate and its reorganization must be judged in the 
light of the quality and value of the work produced.’ 
Allowances tor compensatio 
made in connection with an 
organization. /n re United Cigar Stores Co. of Amertca, 
F. Supp. 869, 875 (S.D.N.Y. 1937); Savannah & A. Ry. Ke- 
organization, 228 I.C.C. 543 558 (1938). But where there was 
sound reason to believe that the reorganization proceedings would 
not be concluded for a long period of time, the Commission in a 
recent case took the position that it was unfair to qualified claim- 
ants to be required to bear the burden of indefinite delay before 
being paid. In Penn Central Transportation Co. Reorganisation 
(Compensation), 34% C, 50 (1975), it permitted mterim 
allowances under $ >) (12) in advance of any reorganization 
plan proceedings. In the present case the reorganization trustee 
formulated and filed a plan with the I.C.C., but, after the merger 
with the Penn Central and after that Railroad went into reorgan- 
ization, the New Haven trustee's plan became dependent upon 
and subject to the reorganization plan of the Penn Central, which 
ly, | 


will not, in all probably, be filed and approved for a long time to 


§ h« 


attorneys 


eross any 
el gE ati 


neys would 


me wt 
ig, Uy 


properts 
been 
“OVETYV 


It will be necessary tor 


matter. 


There 


ioners, the court 1s. of 


or allowances under 877(c) (12) 


1e assertion by 
in the circum- 


nature con- 


of 
than ordinary 


recovery, he 


whatever he has put into the case in services and 


net show in 

made by and between 
Attorneys fees are 

1 there were im- 

their attorn- 

he petitioners were first 
from the court under 
a contingent fee 


' 


in the cases of the 

tee, the Manufacturers 

fanhattan Bank, N.A., 

1 will be given to it. While the 

icipated in the proceedings lead- 

ie@ procuring of a judgment of the Su- 
n4 


~ 4 
pi 


sis 


4,600,000, that sum has not 


There is, therefore, no re- 


matters of general application which 
for services ami expenses, It will 
the very large sums, mostly 


rical and secretarial assistance 


10656 


in preparing the applications for fees and expenses for presenta- 
tion to the L.C.C. in compliance with its detailed specifications 
under Rule Pithe LOG: 49: Ri St10OS1, Tre court 
has no such elaborate requirements. It is sufficient if the appli- 
cations reflect the time records, nature of work performed at 
those times, the rates of compensation, and nwwneys received and 
expended and the reasons for them, and it should appear that the 
records are accurate and are such as are kept by a prudent attorney 
in the regular course of his practice. It is not customary for an 
attorney to make a special charge for drafting a bill and presenting 
it to his client. The 1.C.C. created a special set of requirements 
and, in view of it, allowed the charge in several cases; in others, 
inexplicably, it did not. There is no reason, however, why that 
item of cost should be borne by the Debtor's estate. 


The court made an estimate of the portions of the claimed 


attorneys’ fees, charged on the basis of current rates of pay rather 


than the rates which obtained for like work when the work was 
performed. In its computations the court made adjustments so 
that the latter standard would prevail. It is true that there was 
no allowance for interest, and there ordinarily would be some 
justification for seeking payment of past charges in terms of 


present dollar values 


se, however, the opposite rule must prevail. From 
as long ago as seven or eight years, the court for- 


" 


mally and informally suggested that the petitioners prepare and file 
b Bd } t 


their claims for compensation and expenses but this was never 
done. Some discretion as to filing the claims was left with the 
lawyers, but no reason was ever given at the time to explain why 
they did not do so. 


In each of the computations for services of indenture trustees 


1 


and counsel, the first or basic estimate concerned “watchdog ser- 
ices. for such activities are proper. An inden- 
rves ina fiduciary capacity, Woods, supra; see the 

Indenture Act of 1939, 15 U.S.C. §877aaa et seg., and is 


a duty to look out for the bondholders’ interests im reor- 


ganization and to guard the value of the assets underlying those 


Jo 4 * 
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interest It also means that the trustee must ‘keep informed of 
[the reorganization | | ‘edings and participate therein,” /n Re 
Hudson & Ma 1 Raidroa any, 224 F. Supp. 815, 829 
grounds, 339 F.2d 114 

and otherwise imtervene 

tions. Generally such ser- 

1c estate and the reorganization 
vensated out of the estate. See 


Orit 
Th} 


1 Western Railway Co., supra, 


Bondholders Com- 


t should be 


ers and are not acting 


indenture trustees are 
oor reim- 

such. The 

regard to the 


‘ed, Abbott & 


lain: for its expenses, 


having previously 


unnecessary duplica- 

Hiaven estate by two or 
Supra Where the court 
ation has occurred in 

the work of the reor- 

he work of another petitioner 


some deduction has 


m February 5, 1976. On 
new law, the court 


all of the powers 


© pass upon claims made for 


Ss Bees & 


against the estate ot 
ion vested in this court, 
services were rendered 


- after the date on whicl 


in veneral terms the 

the petitioners, and their 

of the Debtor's estate and, with 
asonabie compensation and the 


are allowed 


Ny OF New York, Trustee 
ision Mortgage under the Debt- 


dated January 1, 1953. 


that United States Trust Com- 
4 in expenses connected with 
. estate, and that neither the 
is contested he court 
Neged, that they were rea- 


ved and allowed under 


as hereinafter set forth. 


United States 

in payment for 

successor to Hayden, Stone 
firm, for services rendered 
rl, 1968, as consulting econo- 
ecializing in railroad securities 


incurred in the course of affording 


Idittonal information and educa- 
as trustee. [t was chiefly 
ing the safety and value 


is, and is not chargeable to 


ong other things, cooperated 


a 


to obtain tax relief from 


f necessary betterments 
sel and representatives 
program which would 
ind generally benefit 
reviewed the question 
r the open market 
Division bonds. It 


ction with its par- 


drafted, with the 


Bonds assumed 


nited States Trust 
Debtor's estate in 

iption by the Penn Central 

a substantial proportion of 

and enhancing the 

fit of the Harlem 

une of the expense 

et forth in. the 

allowances for 

i.e., the affidavit 

of United 

as stated in 


for 


there- 


| MN btor’s 


or United States 


incurred 
services on. hel 


Nature or amount 


1on—the affidavit 

be true-——the firm of 
dia, the most significant 
“s estate. These are 
on with (1) the 

by the Penn 
valuation of the 
discovery on. the 

real estate valu- 


rail services 


nia and New York Central 
t the Oak Point Yard, 
Division mortgage, with 
wm the sale are deposited 
now held, thus creat- 


Debtor's estate. 


thit petition of the United 
iluable contribution to the 
umption by the Penn Central 
1, but a substantial proportion 


itecting and enhancing 


irect benefit of the 


bear some ot 

to the United 

in the litigation 

for priority status. They 

its success, but the 

tion rested on Simpson, Thacher 


for the reorganization trustees. 


af 


em 


alleged un ssa luplication of services by counsel for the 
ective pet net | (c) the benefit to the Debtor's estate, 
a whole, # ul | n of the court that the fair share to 


is heremafter set forth, of the 


Iburn for compensation for the 


r se is $450,001 It is a complete and 


final fee and it carries with it no contingency fee,interes: or rights 


> i ‘ GR or LONDHOLDERS © OMMITTEE 
Nov applicat en made for services or expenses on be- 


Lalf of the Cis tree, itse und rone is allowed 


pare 4' } i : rryitre luly & 196! — October 10, 


Phe { ‘ : xpenses in the amount of $864.22 


Ae ' tos 
Were MCcurre nH Hevtion witht services Of counsel, renaered 
for the beneht ! ‘ ithe Debtor, the New Haven Raul- 

ne 1+ ‘ ‘ eae weed tliat tite eg ree eynahle nd 
Toad if t rat { eit tiled Hey were reasonainge arc 
necessars ne Ire, therefore, appri ved for payment under 
Sy bs Ay a ercd reimbursed to counsel as herein- 
ater set! h 

With Pera Py tris thornes aii) TOT SETVICES, the conirt 
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“The [New Haven reorganization t]rustee’s discussion of 
the conflicts question is based on HW'oeds v. City Nat'l Rank 
& Trust Co., 312 U.S. 262 (1941). As the Trustee notes, 
‘the essential basis for the disallowance of these claims by 
the reorganization court was that the claimants were pursu- 
ing interests of their own that were either of no benefit to 
the estate or, more often, were adverse to it.’ (Trustee's 
Statement, at 24). Hoods, therefore, is inapposite since 
Manufacturers neither pursued any interest of its own nor 
pursued any interest adverse to the estate.” 


‘ 


But it has “pursued [an] interest adverse to the New Haven 
estate” in pursuing the interests of the 18 New York Central 
and/or Pennsylvania Railroad indentures and it declares it has 
a duty to continue to do so. That is precisely what it has been 
doing over the past five years, and the H’oods case declares it to 
be a breach of fiduciary duty. The law does not countenance 
such activity by a fiduciary--even an indenture trustee. Hoods 
v. City National Bank & Trust Company of Chicago, supra; In 


re Boston & Providence Corp., supra, 260 F. Supp. at 422. 


Too much, of course, should not be read into er inferred from 
such phrases as “breach of fiduciary trust” or “disqualified . 
as indenture trustee’. Such descriptive words do not say or 
imply that the Trust Company indulged in any conduct of 4 


| nature or sought in any way to take or use other persons 


crimina 
property for its own use, or otherwise acquire any personal gain 
for itself. The Manufacturers Hanover Trust Company, through 
no action if its own, found itself in a position between conflicting 
interests, as to each of which it was in a position of indenture 


trustee. It could not help one without hurting the other. 


The Trust Company, as indenture trustee for the New York 


Central and/or Pennsylvania Railroad indentures did speak of 


but was dissuaded from doing so. It never took a 


stand for that proposition and never, when contemplating 
its dilemma, refused to serve, following this stand by pressing 
for or seeking an authoritative court declaration of its rights and 


duties, as it should have done. 
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While it is clear that the breach of fiduciary duty by the Manu- 
facturers Hanover to the New Haven’'s first mortgage bondhold- 
ers has impeded, and therefore damaged, the New Haven reorgani- 
zation trustee's collection of the sums owed the New Haven estate 
from the Penn Central for the transferred properties of the New 
Haven and has frustrated the further development of a plan of 
reorganization for the New Haven, the extent of such damage 
cannot be ascertained at the present time. Its measure turns on 
the amount of money which the New Haven estate will receive 


: 


in payment of the Supreme Court's judgment on the price to be 
paid by the Penn Central for the New Haven property. If the 


principal amount of that purchas? price ts paid in full, the damage 
from the Manufactyrers Hanover's breach of trust would be 
trivial and de minimgs. If no money were received by the New 
Haven on the purchase price, the damage would greatly exceed 
the full amount of the Manufacturers Hanover claim for services 
and expenses. If the purchase price payment were ultimately to 
fall somewhere between nothing and the entire amount due under 
the terms of the judgment, the measure of the damage inflicted by 
the Manufacturers Hanover would go inversely up or down ac- 
cordingly. ‘The court finds that the Manufacturers Hanover Trust 
Company, as indenture trustee for the New Haven's First and 
Refunding Mortgage bonds, breached its fiduciary duty to the 
New Haven estate in reorganization and has damaged it. While 
Hoods v. City Natronal Bank & Trust Company of Chicago, 
supra, aut iwrized a complete disallowance of fees for services and 


reimbursement of expenses, later cases in this Circuit and others 


ee 


have tempered this somewhat. See, Berner v, Equitable Office 
Building Corp.. 175 F.2d 218 (2 Cir. 1949) ; Sulbiger v. Prudence 
Bonds Corp., 180 F.2d 917 (2 Cir.), cert. dented 340 U.S. 813 
(1950) ; Chicago & West Towns Rys. v. Friedman, 230 F.2d 364 
(7 Cir.), cert. denied 351 U.S. 943 (1956) 


This court will allow Manufacturers Hanover Trust Company's 
claim for reimbursement of expenses in full. There has been no 
objection to them, qua proper expenditures, they are found to have 
heen reasonable and necessary and they may be paid out of the 
debtor's estate in the amount of $103,018.34 as hereinafter di- 


rected. 
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In lieu of an absolute disallowance or reduction of the Trust 


Company's petition for a fee for services as indenture trustee 


for the New Haven’s First and Refunding Mortgage, the court 


will deal with its petition as follows: 


The Trust Company's claim for services rendered in the amount 
of $304,416.67, or any recoverable part of it, ts ordered to be 
The Manufacturers Hanover Trust Com- 


treated as contingent. 
in full accord and_ satisfaction of tlic 


pany is ordered to accept 
claimed sum and any and all claims for services, rendered by it 
as indenture trustee for the New Haven's First and Refunding 
Mortgage in any manner whatsoever, one-quarter (14) of one per 
cent. (19%) of all payments made on and after the date of this 
judgment, to the New Haven estate in reorganization, for and 
on account of the purchase price, to be paid by the Penn Central 
for properties of the New Ilaven, as fixed by the judgment of the 
Supreme Court in the Inclusion Cases. Said payment of 1% of 
19% to the Manufacturers Hanover Trust Company shall in no 
event exceed $304,416.67 and no interest or other increments 
shall be added to this sum. In the event that the Manufacturers 
Hanover Trust Company declines so to accept whatever may 
ccrue to it under the foregomg computation, the Trust Company's 


accy 
claim for services against the New Haven estate shall be dis- 


allowed in toto.” 


Simpson, Thacher & Bartlett, counsel tor Manufac- 


Sa) 
- August 30, 1971. 


turers Hanover Trust Company, July 7, 1961 


Simpson, Thacher & Bartlett's charges for attorneys’ fees, 
July 7, 1961 — August 30, 1971, are presented as expenses of 


the Manufacturers Hanover Trust Company as indenture trustee 


for the New Haven’s First and Refunding Mortgage. 

At the outset the court should call attention to the remarks 
made by the trustee for the debtor, in his statement of position, 
relative to the Simpson, Thacher firm's services in this matter, 
involving its client’s breach of trust. They are as follows: 

“Tf the Court considers Manufacturers’ activities, in light of 
‘ts conflict of interest, to warrant either disallowance or re- 


Lie & 
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duction of its fee, it is the Trustee's position that the Court 
should take into account that no question has ever been 
raised concerning the conduct of its counsel, Simpson. 
Thacher & Bartlett. Even though, as required under 
$77(c) (12), the petitioner is Manufacturers, rather than 
its counsel, and even though counsel can theoretically look 
to the chent for payment, as a practical matter, a reduction 
in the amount allowed as reimbursement for legal fees is 
likely to impact persons who, in the Trustee's view, have 
benefited the Estate and as to whom no misconduct has even 
been intimated.” ( Footnote omitted. ) 


Although the court disagrees with the conclusions reached by 
counsel for the Manufacturers Hanover Trust Company in its 
brief that there were sufficient reasons given by the Trust Company 
to excuse it from a charge of breach of its fiduciary duty as in- 
denture trustee for the New Haven’s First and Refunding Mort- 
gage bonds, it does agree with the statement by the New Haven 
reorganization trustee relating to the Simpson, Thacher firm 
Such deductions as are mads from the firm’s statement of its ser- 
vices to the New Haven estate are for reasons which are in no 
way connected with any breach of fiduciary trust by the Manu- 
facturers Hlanover Trust Company. 


The evidentiary material presented on behalf of the firm by 
Horace McAfee, Esquire, a senior partner, in his affidavit gave 
an excellent general narrative account of its participation in the 
reorganization proceedings of the New Haven Railroad from their 
inception on July 7, 1961 to August 30, 1971. With this account 
there was attached a thorough, detailed appendix which particu- 
larized everything done by the Simpson, Thacher firm as counsel 
to the indenture trustee for the New Haven’s First and Refunding 
Mortgage borids. 


In general, the law firm of Simpson, Thacher & Bartlett, as 
counsel for the indenture trustee, attended and participated in 
every court hearing (other than a few which were simply routine), 
which concerned the reorganization of the New Haven Railroad. 


hey also represented the mdenture trustee in the hearings before 


ras 
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the three-judge court in the Southern District of New York and 
at the hearings held by the special master on the valuation of the 


Grand Central Terminal Properties 


From time to time they met and conferred with the reorganiza- 
tion trustees or trustee and their counsel on various problems in 
the reorganization, including financing (such as Trustees’ Certi- 
ficates), tax problems, leasing of cars and equipment, opposing 
harmful proposed amendments to New York State tax laws, sales 
of pieces of property subject to the mortgage of which Manu- 
facturers Hanover Trust Company was indenture trustee, in- 
volving partial releases from the mortgage and the application 
or use of the proceeds, work on a plan of reorganization of the 
Boston and Providence Railroad, representation of the indenture 
trustee in aid of the New Haven estate in reorganization concern- 
ing certain abandonment pr ceedings and an effort to discontinue 
the costly New Haven Railroad passenger service, including a 


hearing before an I.C.C. hearing examiner. 


With the reorganization trustees of the New Haven, and co- 
operation of the United States Trust Company, as indenture 
trustee for the Harem River Division Mortgage, Simpson, 
Thacher payed a very active and important role 
judicial proceedings before this court, the United States Court 
of Appeals for the Second Circuit and petitions for certiorari to 
the Supreme Court, in barring the high priority claims of “six 
months” creditors of the New Haven, including per diem claims 
for a total of appre »ximately $6,000,000 

After the reorganization trustees of the New Haven had ne- 
gotiated a tentative contract with the officers of the Pennsylvamia 
and New York Central Railroads, which were seeking to merge, 
pursuant to which the New Haven reorganization trustees were 
to turn over the transportation plant of the New Haven Railroad 
to the merged railroads for approximately $125,000,000, subject 
to the approval of the New Haven reorganization court, the 
Pennsylvania and New York Central Railroad negotiators re- 
quested and were given to understand that the New Haven re- 


organization trustees would not seek an increase in the amount 


fot # 
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of the consideration to be paid by the merged Pennsylvania and 
New York Central Railroads. The New Haven reorganization 
trustees had thus established a beginning and a foundation for an 
inclusion price. The agreement wever came before the reorgani- 
zation court for approval and it was routinely sent along to the 
1.C.C. for initial study and action. All of the petitioners (or 
their predecessors, as the case may be) took the position that the 
consideration moving to the New Haven estate was wholly in- 
adequate. As the New Haven reorganization trustees felt dis- 
qualified to seek changes in the tentative contract because of their 
understandings with the negotiators (a position which the court 
understood and expressly approved), the court left it entirely in 
the hands of the petitioners (or their predecessors), at the time, 
to oppose the contract and seek a larger payment or price for the 
property of the New Haven. This involved pressing for dis- 
approval of the agreement by the LC.C. which that body denied, 
hearings before the three-judge court in the Southern District of 
New York, a lengthy trial on review in the reorganization court, 
followed, after a grant of certiorari, by briefing and arguments 
before the Supreme Court. As counsel representing the indenture 
trustee for the New Haven’s First and Refunding Mortgage 
bonds, Simpson, Thacher pulled the laboring oar in presenting 
the case before the Commission in the lower courts, and particular- 
ly in the Supreme Court. The senior partner of Simpson, Thacher 
& Bartlett prepared the brief and made the principal argument 
before the Supreme Court. He was ably seconded by the argu- 
ments of Attorney Migdal for the Bondholders Committee, and 
by Attorney Auerbach, special counsel to the reorganization 
trustee. Attorney Bushby of Dewey, Ballantine, Bushby, Palmer 
& Wood, prepared and filed an excellent briet 


The decision of the Supreme Court fixed the price to be 
paid for the New Haven properties at $174,600,000. The differ- 
ence between this amount and approximately $125,000,000, Le. 
$49,600,000, is rough!y what the petitioners claim is the portion 
of the judgment attributable to their efforts except, they say, 
that there should be credited to then errors in the LC.C. compu- 
tation which three of them discovered. (1) The Dewey, Ballan- 
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tine firm, counsel for Chase Manhattan ; N.A., spotted a 
double counting by the LC.C. of $16.2 miiton paid in taxes, 
(2) the Simpson, Thacher firm, as counsel ‘or Manufacturers 
Hanover Trust Company, discovered that cost of liquidation had 
not been discounted to present value, resulting in an understate- 
ment of $3,800,000; and (3) the Carter, Ledyard firm found 
there was an error in the New Haven estate's appraiser's valua- 
tion of the Bronx freight yards, resulting in an underappratsal 
of $4,600,000. Disclosure of these errors in the 1.C.C. valuation 
determination added $24,600,000 to tts computation and to the 
difference between the tirst LC.C. valuation and the ultimate 


price fixed by the Supreme Court. 


Another achievement to which Simpson, Thacher & Bartlett 
contributed was the holding by the Supreme Court that the shares 
of stock of the Penn Central, to be used in partial payment to the 
New Haven Railroad, particularly m the light of Penn Central's 
filing for reorganization under $77. was substantially overvalued 
for the purpose of “underwriting” the purchase price as ordered 
by this court and that part of the case was remanded ‘‘to determine 
the form that Penn Central's consideration to New Haven should 
properly take and the status of the New Haven estate as a share- 
holder or creditor of Penn Central.’ New Haven Inclusion 
Cases, supra, 399 U.S. 392 at 489. 


The foregoing illustrative high points of the services rendered 
by the Simpson, Thacher firm, if studied in connection with the 
thorough review of the history of the New Haven reorganization 
proceedings, contained in the Supreme Court opinion in the New 
Haven Inclusion Cases, will reveal the complexity and, co a degree 
the novelty of the wide variety of issues with which the firm was 
required to deal. 


The detailed account of the part it played and the coritribution 
it made to the reorganization proceedings, are well set out in the 
affidavit of Horace J. McAfee, Esquire, and the attached appendix, 
as mentioned above. The court finds that the matters therein 
recited and the representations made are true and correct and 
that the fair and reasonable value of their services as counsel to 
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Manufacturers Hanover Trust Company as indenture trustee 
for the New Haven's First and Refunding Mortgage bonds is 
$808,000, plus such contingent addition as may later eventuate 
in accordance with a provision hereinafter recited. 


4. CHast MANHATTAN BANK, N.A., as Trustee under the 
Debtor’s General Income Mortgage. July 7, 1961 — March 31, 


1972. 


The evidentiary material shows that Chase Manhattan Bank, 
N.A., incurred and expended $84,648.83 in expenses connected 
with its services on behalf of the Debtor's estate. The court had 
previously indicated at a chambers conference held on March 8, 
1966 that it would not authorize payment out of the Debtor’s 
estate at that time for further studies to be made by Messrs. Wyer 
and Dick, but that this petitioner together with the First and 
Refunding Mortgage Trustee could later apply for reimbursement 
for these expenses. Inasmuch as neither the nature or amount 
of these expenses claimed by the Chase Manhattan Bank 1s con- 
tested, the court finds that all of the expenses were made, as 
alleged, and that they were reasonable and necessary, and they 
are approved and allowed under §77(c) (12), and are ordered 


reimbursed as hereinafter set forth. 


“he Chase Manhattan Bank contributed to the benefit of the 
Debtor's estate as a whole by its efforts to procure the services 
of Mr. Wyer for consultation work to be done by him with 
respect to a freight-only study which was being prepared by the 
New Haven Railroad staff and for a study regarding the savings 
which might eventuate in the event of inclusion of the New Ha- 
ven's freight operations in Penn Central. It also contributed to 
the benefit of the debtor’s estate by its cooperation and ‘“‘watch- 
dog’ services in connection with the day-to-day operation of the 
New Haven Railroad, for example the leasing arrangements by 
the reorganization trustees with the New York Port Authority, 
as set out generally in the affidavit of Mr. Schreiber and incor- 
porated by reference in the affidavit of Charles F. Ruge, a Vice 
President of The Chase Manhattan Bank, N.A. The court finds 
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that these representations are true and it is the opinion of the 
court that the fair share of the claim to be paid as hereinafter 
set forth by the Debtor's estate of the request for compensation 
made by the Chase Manhattan is $44,400. 


4(a). Dewey, Ballantine, Bushby, Palmer & Wood, counsel 
for Chase Manhattan Bank, N.A., July 7, 1961 -— March 31, 
1972. 


With regard to the attorneys’ claim for services, the court 
accepts as true the representations and statements made in the 
affidavit of !.seph Schreiber which details the work performed 
Since the beg ining of these reorganization proceedings, there 
_were before t..c court and the I.C.C. no issues of significant im- 
portance reti_g to the New Haven Railroad's reorganization 
and its eff .\: 9 preserve and enhance its assets in whick counsel 
for Chase M. viattan Bank was not heard or did not participate 
The Dey .or's e tate was benefited in particular by the observation 
of Mr. ©rh eiter that the I.C.C. had included $16.2 million dollars 
of accru:.. . al estate taxes erroneously in liquidation expenses. 
It took ¢.-°.s to the three-judge court and to the reorganization 
court, twic?, defore this error was finally corrected by the 1.C.C 
The Det ; estate was also particularly benefited by the separate 
and dist.r2. ‘forts of counsel for the Chase Manhattan Bank in 
connectic i v1 the claim on the value of that portion of New 
Haven’s irieresi in the net income from the Grant Centra! hotel 
and office Juildings; the inclusion of the New Haven in the Penn 
Central merger and the evaluation studies of the New Hiaven’s 
assets carried out by Mr. Wyer,; and the appeal to the Supreme 


Court relative to the /nclusion Cases. 


After taking into consideration any alleged duplication of ser- 
vices by couasel for the respective petitioners and the benefit to 
the Debtcr's estate, as a whole, it is the opinion of the court that 
the fair share to be paid as hereinafter set forth by the Debtor's 
estate of the claim by Dewey, Ballantine, Bushby, Palmer & Wood 
for corzpensation is $706,337, plus such contingent amount as 
may, at a future time, be payable as hereinafter provided. 
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5. Lawrence W. IAnnNotti1, Successor Trustee under the 
Debtor's First and Refunding Mortgage. 


Lawrence W. lannotti, successor indenture trustee under the 
New Haven's First and Refunding Mortgage, has petitioned for 
compensation for his services as tru and his) out-of-pocket 
expenses and for the services lvder 


Cooper, Grant, Bowerman & 


1%, 1974 


Phe 


reasonabl 
indicated 

The suee r trustee full Hel 4 HOUSTY rformed all 
of the necessary watchdog ! tectu f the bond 


issue and the New Haven estate pn adkditvon he yorously and 


skillfully participated in the Tntiat protecting the Debtor's 
estate and deve} iped prope als for ae icy payments on account 


of the purchase price for the New Elaven properties 


After considering the successor trustee's performance of the 


watchdog services and his contributions in addition te 


» them, and 
considering the great amount of time and energy he was. re- 
quired to expend to gain an historic knowledge of the New Haven 
reorganization prior to the date of his appointment on July 1, 
1971, and a grasp of the problems current at that time, the court 
is satisfied that the compensation for his services, including 
those of his counsel, to the New Haven estate should be fixed at 
$68,100, as just and reasonable compensation, which is ordered 


to be paid in accordance with the schedule hereinafter set forth 


eget ANLABLE 
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6. Jacos D. Ze_pes, Successor Indenture Trustee under the 


Debtor's General Income Mortgage 


Jacob D Zeldes. successor indenture trustee for the General 
Income Mortgage Bonds, has petitioned for compensation for his 
services as successor indenture trustee and his out-of-pocket 
expenses as well as the expenses for the services of his counsel 
Zeldes, Needle and Cooper, P.( These cover the period Febru- 
ary 11, 1972 to Jume 15, 1975 

The court finds that the statements and representations re ited 
in the petitioner's verified petition are true and correct and that 
his bill for out-of-pocket expenses in the amount of $1,165.91 
is for items that were necessary and the charges are reasonable in 
amount It is therefore ordered that they be paid from the 
Debtor's estate, as hereinafter indicated. The court further finds 
that the petitioner's services benefited the Debtor's estate and that 
the legal services rendered by his firm made a valuable contribution 
to the estate. The indenture trustee fully performed the required 
watch-dog services and in addition he exercised great skill in 
appearing at contested hearings betore 1.C.C. and the reorganiza- 
tion court on many occasions His account of services rendered 
begins five days before his appointment as indenture trustee be- 
came official, because he had been offered and agreed to accept 
the appointment and immediately mmenced the onerous task 
of gaining an understanding of the New Haven reorganization 
proceedings and the problems existing at the time. It is the 
opinion of the court that just and reasonable compensation to 
the successor indenture trustee for his services to June 15, 1975 
is $33,971, to be paid as hereinafter prov ided by the Debtor's 


estate. 


Contingént fee claims 


Three of the law firms whose services have been discussed 
above, have claimed that they participated in these proceedings on 
a contingent fee basis, which presupposes that the action or pro- 
ceeding has been carried through to the end, a result has been 
achieved in the form of a recovery of money, out of which a 


flo « 
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percentage, previously agreed upon, is taken out and is paid to the 
attorney as his fee. In the present case there is no substantial 
cash reco ery. The claims for having benefited the estate almost 
entirely concern matters leading up to and participating in the 
prosecution of the New Haven Inclusion Cases and the achieving 
of a judgment. When counsel say they achieved a great result, 


hey are not contradicted, but it did not include a recovery of the 
purchase price for the New Haves properties. For the purpose 
of computing a contingent fee, it is only a money recovery that 
counts in the end $y this standard nobody knows at present 
how good the result really was. The present holding that the 
petitioners are entitled to recover certain fees, eliminates the risk 
of loss that they had carried but the fees are less than what a true 
contingent fee agreement would provide. What evidence there 
was of fee agreements implied that they were not entirely con- 
In case nothing had been recovered, it is fairly clear 

at least shared the loss. Never- 

‘re was a kind of quasi contingent fee arrangement in 

which one chance factor was whether or not something would 
be granted by the court as allowances out of the Debtor's estate; 
ind the other contingency was whether or not there might be a 
cash recovery under the Supreme Court judgment. Under the 
circumstances, however, allowances in the range of customary 
contingent fees could not i. granted. The New Haven estate 
cannot justly be required to pay out, over the next few years, any 
more than the total expenses and non-contingent fees already 


awarded herein 


If, however, payments were to be made to the New Haven re- 


organization trustee for the property taken by the Penn Central, 


it ts the court's opinion that the principal contingency would 
have occurred—a result stemming in substantial part from the 
contributions made by the petitioners to the New Haven reor- 
ganization proceedings 

It is, therefore, further ordered that in the event that there is 


a future recovery by the reorganization trustee of the New Haven 


Railroad of payments by the Penn Central or its successors or 
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assigns, on account of the purchase price fixed by the Supreme 
Court for the New Haven properties in the New Haven Incluston 
Cases, the reorganization trustee or his successor or successors 
shall pay to: 

(1) Manuraciturers Hanover TRUST Company for and 
on account of the services of its aftorneys Simpson, Thacher 
and Bartlett, 

14 of 1% of such payment or payments , 

(2) First ortGAGe 4% BoNDHOLDERS COMMITTEE for and 
on account of the services of its attorneys Migdal, Tenney, 
Glass & Pollak, 


4 of 1% of such payment or payments ; and 


+ 
(3) CHasE MANHATTAN Bank, N.A., for and on account 
of the services of its attorneys Dewey, Ballantine, Bushby, 
Palmer & Wood, 


1% of 1% of such payment or payments. 


Schedule of Payments: 

The payments (other than contingent fee payments ) ordered 
to be made from the Debtor's estate by the New Haven reorgani- 
zation trustee to the petitioners for services contributed to the 
New Haven estate pursuant to the terms of this decision will be 
made to the following petitioners, in the amounts specified at the 
time indicated : 

UNITED STATES TRUST COMPANY OF NEW YORK 
will be paid $5,625.00 on or before September 30, 1976 and 
$5,625.00 on each and every March 30th and September 30th 
thereafter to and including March 30, 1980, when said principal 
sum shall have been in full. 

UNITED STATES TRUST COMPANY OF NEW YORK, 
on behalf of its counsel, Carter, Ledyard & Milburn, will be paid 
$56,250.00 on or before September 30, 1976 an! $56,250.00 on 
each and every March 30th and September 30th thereafter to and 
including March 30, 1980, when said principal sum shall have 


been paid in full. 
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FIRST MORTGAGE 4% BONDHOLDERS COMMITTEE 
will be paid on behalf of its counsel Breed, Abbott & Morgan, 
$5,275.00 on or before September 30, 1976 and $5,275.00 on each 
and every March 30th and September 30th thereafter to and in- 
cluding March 30, 1980, when said principal sum shall have 
been paid in full. 


FIRST MORTGAGE 4% BONDHOLDERS COMMITTEE 
will be paid on behalf of its counset Migdal, Tenney, Glass & Poi- 
lak, $79,001.88 on or before September 30, 1976 and $79,001.88 
on each and every March 30th and September 30th thereafter to 
and including March 30, 1980, when said principal sum. shall 
have been paid in full. 


FIRST MORTGAGE 4% BONDHOLDERS COMMITTEE 
will be paid on behalf of its counsel Harry P. Lander, $250.00 
on or before September 30, 1976 and $250.00 on each and every 
March 30th and September 30th thereafter to and including 
March 30, 1980, when said principal sum shall have been paid 
in full. 

MANUFACTURERS HANOVER TRUST COMPANY 
will be paid on behalf of its counsel Simpson, Thacher & Bartlett, 
on or before September 30, 1976, $101,000.00 and $101,000.00 
on each and every March 30th and September 30th thereafter 
to and including March 30, 1980, when said principal sum. shall 
have been paid in full. 


CHASE MANHATTAN BANK, N.A. will be paid $5,550.00 
on or before September 30, 1976 and $5,550.00 on each and 
every March 30th and September 30th thereafter to and includ- 
ing March 30, 1980, when said principal sum shall have been 
paid in full. 

CHASE MANHATTAN BANK, N.A. will be paid on behalf 
of its counsel Dewey, Ballantine, Bushby, Palmer & Wood, 
$88,292.13 on or before September 30, 1976 and $88,292.13 on 
each and every March 30th and September 30th thereafter to and 
including March 30, 1980, when said principal sum shall have 
been paid in full. 
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LAWRENCE W. IANNOTTI, Successor Trustee, will be 
paid $8,512.50 on or before September 30, 1976 and $8,512.50 
on each and every March 30th and September 30th thereafter to 
and including March 30, 1980, when said principal sum  shali 
have been paid in full. 


JACOB D. ZELDES, Successor Indenture Trustee, will be 
paid $4,246.38 on or before September 30, 1976 and $4,246.38 
on each and every March 30th and September 30th thereafter to 
and including March 30, 1980, when said principal sum shall 
have been paid in full. 


Reimbursement of expenses to the petitioners to whom they 
have been heretofore awarded shall be payable: one-half (1% ) 
on or. before January 6, 1977 and the remaining one-half (/2) 
on or before July 6, 1977. 


All payments for services and for reimbursement of expenses 
as herein awarded, whether contingent or not, shall be payable 
uvithout interest and shall be final as of the last date of the ser- 
vices rendered as alleged in their respective petitions and not in- 
terim, except in the cases of petitioners Iannotti and Zeldes as to 
each of whom the payments are interim." 


The court retains jurisdiction over the orders specifying the 
dates and amounts of payments and all elements of the orders for 
contingent fee payments, all of which are subject to amendment 
or modification as justice and equity shall require. 


Dated at New Haven, Connecticut, this 30th day of June, 1976, 


Ropert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 
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Footnotes: 


1 The three original trustees were Richard ] Smith, William J. Kirk, and Harry 
W. Dorigan. Shortly after the death of Trustee Dorigan, Trustee Kirk re- 
signed on February 28, 1969 and Trustee Smith became sole trustee on 
March 1, 1969 and has continued as sole trustee since that time. 


2 The ABA Code of Professional Responsibility, DR-106B in pertinent part, 
mentions the factors to be considered as guides in determining the reason- 
ableness of an attorney's fee: 

“(1) The time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal service 
properly. 

(2) The likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer. 
(3) The fee customarily charged in the locality for similar legal services. 
(4) The amount involved and the results obtained. 

(5) The time limitations imposed by the client or by the circumstances. 
(6) The nature and length of the professional relationship with the 
client 

(7) The experience, reputation, and ability cf the lawyer or lawyers 
performing the services. 

(8) Whether the fee is fixed or contingent.” 


This forfeiture provision is not intended to become operative simply through 
the taking of an appeal from this judgment by the Manufacturers Hanover 
Trust Company. 


The New Haven Reorganization Trustee is empowered, in his discretion, to 
anticipate any of the payments ordered to be made under the within schedule 
of payments, that is, he may pay any one or more of them in advance of 
the date on which it is ordered to be paid under the schedule. 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


in the Matter of | 


THE NEW YORK, NEW HAVEN AND l 2s 
HARTFORD RAILROAD COMPANY, No. 30226 
Debtor. 


JUDGMEN1 


This cause having come on for hearing on certain applications 
for compensation for services and expenses rendered and expended 
by the several applicants for the benefit of the Debtor's estate, and 
said applications having been duly noticed and all persons having 
been heard or given an opportunity to be heard; 


And the Court having heretofore ordered and adjudged that 
the former jurisdiction of the Interstate Commerce Commission 
over fee applications under Section 77(c) (12) had been divested 
as of February 5, 1976, and vested in this Reorganization Court, 


And this Court having filed, on June 30, 1976, an Opinion and 
Order On Applications Pursuant To Section 77(c) (12) of the 
sankruptey Act, For Compensation and For Reimbursement of 
Expenses Incurred on Behalf of the Bankrupt Estate , 

And it now being duly advised in the premises, it 1s ORDERED, 
ApyupGrep and Decreep that the following petitioners be awarded 
the following amounts, including fees and expenses of their 


counsel: 
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(1) United States Trust Company, compensation for itself in 
the amount of $45,000.00 and expenses for itself in the amount of 
$275.36; compensation for its counsel, Carter, Ledyard & Milburn, 
in the amount of $450,000.00 and expenses for its counsel in the 
amount of $15,182.40; 


(2) First Mortgage 4% Bondholders Committee, compensa- 
tion for its counsel 


(a) Breed, Abbott & Morgan in the amount of $42,200.00 
and expenses for that counsel in the amount of $864.22; 


(b) Migdal, Tenney, Glass & Pollack in the amount of 
$632,015.00 and expenses for that counsel in the amount of 


$43,560.88 ; 


(c) Harry P. Lander in the amount of $2,000.00 and 
expenses for that counsel in the amount of $900.00; 


(3) Manufacturers Hanover Trust Company, expenses for it- 
self in the amount of $103,018.34 and compensation for its counsel, 
Simpson, Thacher & Bartlett, in the amount of $808,000.00 and 
expenses for its counsel in the amount of $15,234.81; 


(4) Chase Manhattan Bank, N.A., compensation for itself in 
the amount of $44,400.00 and expenses for itself in the amount 
of $84,648.83 and compensation for its counsel, ey, Ballan- 
tine, Bushby, Palmer & Wood in the amount of $706,337.00 and 
expenses for its counsel in the amount of $9,605.74; 


(5) Lawrence W. lannotti, Esquire, compensation for himself 
in the amount of $68,100.00 and expenses for himself in the 
amount of $4,481.38; 


(6) Jacob D. Zeldes, Esquire, compensation for himself in the 
amount of $33,971.00 and expenses for himself in the amount of 
$1,165.91: and 


It ts FurRTHER Orperep that the foregoing expenses shall be 
paid one-half on or before January 6, 1977 and the remaining 


one-half on or before July 6, 1977; and 


SAG 
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It is PorTHER Oxperep that matters of compensation shall 
be pard in eight (&) equal installments; the first installment to be 
paid on or before Septernber 30, 1976 and a like amount on each 
and every March 30 and September 30 thereafter to and including 
March 30, 198C, when said principal sum shall have been paid 
in full; and 


Itis FurTHER OkpeRED that i the event that there is a future 
recovery by the reorganization trustee of the New Haven Railroad 
of payments by the Penn Central or its successors or assigns, on 
account of the purchase price fixed by the Supreme Court for the 
New Haven properties in the New Haven Inclusion Cases, the 
reorganization trustee or his successor or successors shall pay to 

(1) Manufacturers Hanover Trust Company % of 1% 
payments made on and affer the date of this judgment, to the New 
Haven Estate in reorganization, for and on account of t 

price, to be pani by the Penn Central for properties of the 

w Haven, as fixed by the judgment of the Supreme Court in 
Incluston Cases. Such total payment or payments shall equal 

no event exceed $304,416.67, and no interest or other 
merements shall be added to this sum, which said Trust Company 
shall receive m full accord and satisfaction of its claim for its own 
ervices, rendered the New Haven Estate, provided in the event 
the Manufacturers Hlanover Trust Company declines so to accept 
whatever may accrue to it under the foregoing computation the 
Trust Company's claim for services against the New Haven Estate 
hall be disallowed in toto; and to Manufacturers Hanover Trust 
mipany for and on account of the services of its attorneys 
Sinipson, Thacher and Bartlett y of 100 of such payment or 


payments , 


(2) Kirst Mortgape 40> Bondholders Committee for and on 
account of the services of its attorneys Mipdal, Tenney, Glass & 


Pollack, ba © of such payment or payments ; and 


and on account of the 
Ballz ne, Bushby Palmer & 
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All payments for services and for reimbursement of expenses 
as herein awarded, whether contingent or not, shall be payable 
without interest and shall be final as of the last date of the services 
rendered as alleged in their respective petitions and not interim, 
except in the cases of petitioners Iannotti and Zeldes as to each 
of whom the payments are interim 


The Court retains jurisdiction over dates and amounts of pay 
ments and all elements of the orders for contingent fee payments, 
all of which are subject to amendment or modification as justice 


and equity shall require 
Dated at New Haven, Connecticut, this 30th day of June, 1976 


Ropert P. ANDERSON 
United States Circuit Judge, 
sitting by designation 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OP CONNECTICUT JUL 2 8 1976 


OFFICE OF 
GENERAL COUNSEL 


In the Matter of 


THE NEW YORK, NEW HAVEN & HARTFORD : 
RAILROAD COMPANY, 


United States Court House 
New Haven, Connecticut 
April 14, 1976 


Hon. ROBERT P. ANDERSON, U.S.C.J. 


Appee r'anc es: 


Prof. JAMES MOORE 
counsel for Trustee 
54 Meadow Street 

New Haven, Connecticut 


LAWRENCE W. IANNOTTI, Esq. 
IRVING SCHLOSS, Esa. 

205 Church Street 

New Haven, Connecticut 


HORACE. J.McAFPEE, Esq. 
FRANCIS X. ‘BADER, Esq. 
1 Battery Park Plaza 

New York, N. Y. 
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LESTER C,. MIGDAL, Esq. 
LAWRENCE W, POLLACK 
598 Madison Avenue 
New York, N. Y. 


JACOB D. ZELDES, Esq. 
ELAINE AMENDOLA, Esq. 
333 State Street 
Bridgeport, Connecticut 


CHARLES WHITE, Associate General counsel 
Interstate Commerce Commission 
Washington, D. Cc. 


MYRON S. ISAACS, Esq. 
New York, N. Y. 
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THE COURT: I feel as tf I wandered into a colleae 
reunion, Good morning. 

PROF. MOORE: Good morning, your Honor, 

May I suggest the course that the -- that I would like 
to see followed this morning? 

THE COURT: Yes. I was just about to ask you what 
order you'd like to take these in. I didn't know that people 
from more PN places might like -- cr short things might 
like to get through. 

PROF. MOORE: I'd like to present the petition for 
the settlement with the City of Boston first. 

THE COURT: Yes. 

PROF. MOORE: I think that can be done very quickly, 
although we shall put in a bit of evidence on that. 

THE COURT: Very well. 

PROF. MOORE: Then the Petition for Order No. 795 on 
the effect of RRRRA upon the jurisdiction of the Interstate 
Commerce Commission and this Court, I would like to take up hext, 
and we shall present one, there, an Order adjudging that the 
jurisdiction of the Commission, its rights amd duties were 
Aivested comletely as of February 5, 1975 -- or 1976 -- in 
relation to this railroad. 

THE COURT: Yes. 

PROF, MOORE: Then an order relative to authorization 
to take appropriate action, whatever action appropriate, to amend 
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the Supreme Court's judgment and that of the Second Circuit, 
if necessary, so that the plan which is now down before the 
Commission will come back to this Court. 

Then I would like to take up half a dozen fee petitions 
of counsel for the Trustee that have handled tort claims and other 
claims. 

THE COURT: Yes, that’s one of the thinas I nad in 
mind. One of those could be disposed of quite quickly. 

PROF. MOORE: Well, I hope 80, your Honor. It looks 
as though they're not giving away the crown jewels, but actually 
the aqgregate is approximately twenty-nine thousand. 

THE COURT: That's all. These are thinas that a law 
department of a railroad in the ordinary course of operating a 
railroad would take care of, distinct from reoraanization and 
trustee's counsel and that sort of thing. 

PROF, MOORE: But they will illustrate points of view 
that we have that are contra to the point of view set forth in 
the letter by Mr. Israel, in which your Honor, I believe, has 
received. 

THE COURT: Yes. 

PROF. MOORE: Then after those routine fee petitions, 
we only -- well, in regard to those, we have a very general order 
that ends up essentially like this: “Petition so filed shall 
contain such detail and be supported by such supplementary 


documentation as may reasonably be deemed appropriate in light 
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of the nature of the petition. That's -- what we think that 
would mean would be illustrated by these routine fee petitions 
of Cooney and Scully, Geoghan and Tutrone and so on, 

THE COURT: Yes. 

PROF. MOORE: And then -- and I shoy’dn't think that 
would take too long, depending, of course, on the position 
of the Interstate Commerce Commission, which I understand is 
represented here this mornina, and then turn the matter over to 
counsel for the bondholders and so forth. 

THE COURT: Very well. That seems like a feasible 
program. We'll take up first, then, the taxes due the city of 
Boston. 


MOORE: I'd like to call Mr. imith, please. 


one 7 ek 


SANDERS GALE & RUSSELL 


<= 
=. 


Ri 2 CRA RD OL CUE SoMibe) iM, called as a 
witness, tiaving first been duly sworn by the Clerk of the 
Court, Wag examined and testitied as follows: 

THE CLERK: State your naw and address for the 
record, please. 

THE WITNESS: Richard Joyte Gmith. 139 Main Street, 
SOuthport, Connecticut. 

DIRECT EXAMINATION 

BY PROF. MOORE: 

PROF. MOORE: Pefere we start the formal testimony, I 
would like to hand up an affidavit giving notice of hearina on 
this petition, ask the Court to find due and adequate notice 
has been given. 

THE COURT: Very well. I'1!1 find that notice has been 
given in accordance with the order of notice in the Petition 
for Order No. 794. 

PROF. MOORE: Thank you, sir. 

0. Mr. Smith, what connection do jou have with this 
procveding of the New York, New Haven and Hartford Railruad 
Genbans? he 

A I am the Trustee appointed by the Court for the Debtor 
in Reorganization. 

Q You have been Trustee since when? 

Since August, 1961. 


Nid you authorize the filing of tnis subject Petition 
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Smith - direct 


for Order No. 794? 

A Evdid:, 

Q Now, paragiaph one of that petition refers to an 
earlier settlement of real estate taxes and related assessments 
against the debtor and also the B&P, but I think we'll put that 
aside. 

Would you just review that settlement and then what 
happened to it subsequently? 

A Well, in connection with several other matters at the 
time I neqotiated through my counsel a settlement with the City 
of Boston for the payment of taxes due it by the Estate in late 
L364, whereby they aqreed in full liquidation of their gain to 
accept four million, five hund ed and five odd thousand dollars 
in cash, which was to pay to 1970, and an additional three 
million, six hundred and forty-eicht thousand, eiaht hundred 
odd dollars in three equal annual installments, or a total of 
eight million, one hundred and fifty-four, three seventeen. 

The overall amount settled by those payments was three 
million -- thirteen million, thirty-four odd thousand dollars. 

There was a hearing on this mattesbefore this Court 
held in December, 1969, and that resulted in the Court's issuing 
its Order No. 596 approving -- approving the settlement. 

0. Was there any direct opposition? 

A No, I have reviewed the transcript of that hearina, 
which I have here, I was cross examined by various creditors' 
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Smith - direct 
interests, but there was no direct opposition, and the Court 80 
found. 

PROF. MOORE: Your Honor, the fiqures that Mr. Smith 
has testified to appear in the statement of asnets, liabilities, 
capital deficites, close of operation for February, 1976. That's 
the last statement filed. It's been circulated to counsel. 

Q Did this settlement abort, and if so, why? 

A Well, it abort -- it -- I don't know whether Lt 
actually aborted, but after we had paid four million, five hundred 
and five thousand in cash, before the remainder of the payments 
under the settlement became due, the Penn Central mransportation 
Company, or the then Penn Central Company, became bankrupt and 
passed its dividends on the common stock we held and ceased 
paying interest on the bonds we held, so we had no cash, and I 
came to the Court and asked for a moratorium on payment of all 
claims of this kind, settled or otherwise, and the Court issued 
such an order declaring the moratorium. 

Q What is the proposal that you and the City of Boston 
kine reached subject to approval of this Court? 

A. We have -- we have reached an aqreement whereby in 
full settlement of the balance due under their tax claim aqainst 
the Estate they will accept a single payment of $1 617,953975.. 
That would be in full and final settlement. 


0. How Gid you arrive at that? - 
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Smith - direct 

A Well, I think I testified at the court -- at the 
hearing we held last -- late last year that we would endeavor 
to neqotiate a settlement with the City of Boston, on the 
same basis that we had -- upon which we had reached a partial 
settlement with the United States of America on the payment | 
of the amounts due under the trustee's certificates. And that 
was roughly taking present worth of the -- of the amount still due 
under the Boston claim of a payment ten years hence of three 
installments, discounted at the rate of 8.3 percent compounded 
semiannually. 

Q How much cash or cash equivalents do you presently 
have on hand? 

A We have on hand in the Trustee Estate twenty-one -- 
in cash or equivalents, $21,166,776. 

Q And you would have approximately how much after making 
this payment under the settlement, if approved by the Court? 


A We would have after -- this settlement was approved 


by the Court -- and we would have 21,166,776, less the amount 


of the settlement, which is one million six/“but there are other 
things -~- should be taken into account, because we have other 
accrued liabilities that will come due in the course of this 
year, and I estimate that after the payment of this tax claim, 
and assuming that we carry Out “a payment of all our accrued 


liabilities, that we will have available $18,733,073. 
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Smith - direct 

Q Those figures appear of record, do they not? 

A Not the one I've just aqiven you. They can be derived. 

Q They're not materially different, though, than the 
figures that appear in the earlier statement Of assets and 
liabilities? 

A Well, no, except for the deduction of the one million, 
six seventeen, 

Q Do you consider the proposed settlement a -- beneficial 
to the Estate? 

A i do. 


PROF. MOORE: I tender the witness for cross examin“- 


THE COURT: Anybody wish to inquire? 

If not, you may step down, Mr. Smith. 

THE WITNESS: Thank you. 

(Witness excused.) 

PROP. MOORE: That concludes our testimony. 

THE COUPT: All right. 

PROP. MOORE: We do have, however, @ur treasurer and 
our comptroller here, and we can put them on the stand L£ 
anyone wishes to go into the finances in more detail. 

THE COURT: I take it no one does, so we could -- did 
you have anything more that you wanted to offer up by way of 


evidence on this petition? 
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PROP. MOORE: Not on the City of Boston. 

THE COURT: All right. 

PROF. MOORE: Hand up the order authorizing the settle- 
ment of the claim. 

THE COURT: Anybody want to be heard or have any 
comment on the City of Boston settlement? 

PROF. MOORE: I should say one thing, your Honor. It's 
been implicit in this the State Tax Commissioner of Massachusetts 
has approved it. So you're not approving a hypothetical settle- 
ment. It's a real settlement. 

THE COURT: Very well. Well, it appears no one wishes 
to be heard further on this matter, and the petition -- sworn 
petitions -- and I find its preparations and -- are true that 
the petition should be granted. And have here a form of order 
which may issue forthwith. 

PROF. MOORE: Your Honor, the next petition would be 
the one that I referred to for an order adjudicating, among other 
thinas, that all the rights, powers and duties of the Interstate 
Commerce Commission under Section 77 vested as of February 5 of 
this year in this Court. 

THE COURT: Including privileges and immunities, as 
Professor Hawthorne would say? 

PROP. MOORE: I never qot -- 

THE COURT: Whatever they are. 


PROP. MOORE: We have no testimony on this. We think 
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THE COURT: A leaal question? 

PROF. MOORE: -- @ legal question. We filed a 
memorandum, 

THE COURT: Yes. 

PROP. MOORE: I'll be glad to try and answer any 
questions, but -- 

THE COURT: Very well. I think you said the ICC 
counsel is here. 

PROF. MOORE: Perhaps counsel for the Commission would 
prefer to qo forward. He's been furnished with a copy of our 
memo . | 

THE COURT: All riqaht. Want to identify yourself? 

MR. WHITE: Yeg, your Honor. My name is Charles White, 
Associate General Counsel of the ICC. 

THE COURT: That's -- 

MR. WHITE: White. 

THE COURT: <-- W-h-i-t-e? 

MR. WHITE: Yee, your Honor. 

May it please the Court, the Commiesion concurs in 
Professor Moore's analysis of the effect of the RRRR Act. 

I'd like briefly to comment on it informal -- 

THE COURT: By that you are referring -- 

MR. WHITE: To the vesting of the jurisdiction in this 


Court as of February 5th. 
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THE COURT: This is a petition and a brief or a 
memorandum in support of Petition for Order No. 75 -- 795, and 
I take it that's what you are ~~ 

MR. WHITE: Yes, your Honor, that's precisely it. 

THE COURT: Go ahead. 

MR. WHITE: I want to address myself briefly to the 
informal letter that the Director of the Section of Pinance 
furnished the Clerk of this Court, indeed, the clerks of all the 
courts overseeing the reoganization process of different 
railroads in bankruptcy. 

He concluded his letter with a statement that the 
cadena viewed the compensation aspects of the RRRR Act 
to have prospective application only -- 

THE COURT: Yes, I read that. Of course, I had that 
and I wondered about that. 

MR. WHITE: Yes, your Honor. I understand part of 
the reason we're here today is to examine procedures for you 
in the future to look at the compensation questions that will be 
brought te this Court in the future, and I would like to take 
the lanquage that Mr. Israel used in the lage part of his 
letter and make the Commission process available to you for those 
petitions for compensation cutstandina, not acted on, before 
the February 5th date. 

THE COURT: Right. 

MR. WHITE: The Commission, I think, has an expertise 
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in the compensation matter, has a mechanism in place, and wants 
to make that available to your Honor. 


THE COURT: They come in now as a friend of the Court 


MR. WHITE: On this matter, yes, your Honor. 

THE COURT: What about applications for reopening or 
rehearing and things of that sort? 

MR. WHITE: I believe -- 

THE COURT: I mean things that weren't adjudicated 
prior to the effective date of the Act? 


MR. WHITE: I believe that any final order that was 


appealable but not appealed before February 5th stands on its own 


two feet in terms of subsequent review by this Court, as to any 
other matter which was appealable but not appealed, reverts to 
this Court's exclusive jurisdiction as of February 5th. 

I'm thinking specifically about a matter in which 
there apparently was a compensation order appealed before the 
February 5th date, but the matter was stayed before your Honor. 
It is our position that that kind of an order that was 
‘iistodmesandeis final and subject to judici‘€l review before the 
Sth still stands and still is subject to review as an order of 
the Commission, 

THE COURT: In other word#, reorganization court sits 
as a court in review? 


MR. WHITE: In review of that order. 
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THE COURT: Of the order of the ICC, still an effective 
order, but if such an order has not been issued, then it more or 
less comes to de novo before this Court? 

MR. WHITE: Exactly, your Honor. It's a standard of 
what procedures you'll follow, and our view is that that would 
be a review procedure and not a de novo procedure, so tO sum up, 
I am in concurrence with the Trustee's position, this Court 
does have jurisdiction as of February 5th, and the agency stands 
anxious to provide this Court with the mechanism in place as to 
the compensation questions pending en the 5th. 

THE COURT: Thank you. 

MR. WHITE: Thank you, your Honor. 

THE COURT: Anybody else like to be heard? 

PROF. MOORE: Your Honor, I'm flatly opposed to the 
position espoused by counsel. The statute is clear that the 
jurisdiction of the Commission shall terminate as of February 
5 and all of its power and duties then vested in this Court. 

Now, that isn't unusual. Oftentimes jurisdiction ts 
retained in the statute, or it may be applied prospectively 
if the statute would so indicate, but I do m& read the statute 
as that, and as the Court will retwember ex parte McCardle is 
very clear that even the Supreme Court's appellate jurisdiction 
can be taken away from it while the case, the very case, is pendina 
before the court, it's been argued. The only jurisdiction that 


I know that cannot be impaired, cannot be taken away with -- by 
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congress is that of the original jurisdiction of the Supreme 


Court -- can neither be taken away nor enlarged, and, yet, the 


Supreme Court has sustained the grantina of concurrent jurisdic - 


and avin 


tion, but this is not a new concept that Congress used, 


of our petitions raise these matters very flatly. 
Our brief also discusses another case running alona 


the same lines that I'm talking about. The Tutrone case would 


present the problem head on. This Court transmitted a petition 


to the Commission back in -- that covered compensation in by sce 


Now, that petition has never heen acted on by the icc. 


Then, later on, & petition was sent down and -- for a later 


period, and the Commission allowed that partially, departed in 


part from its prior precedent in that there could be no billable 


time for the preparation of Commission -~ OF preparation of 


petition -- disallowed a telephone bill of a dollar and twenty 


cents because not adequately documented in some months. 


Now, we're faced with something more than theory. Il 


think theory supports us, but we're also faced with the practicality 


that we've been able to keep Tutrone, who is a qood trial lawyer, 


as representing us in New York. You have tq have local counsel. 


He's done a good job, but he is certainly becoming sullen, if 


not mutinous. I've been down to encourage him to hold on a 


little. 


And on the expertise point, I cannot follow the 


Commission on that. I don't know what particular expertise the 


if i P i a 


SANDERS GA & RUSSELL 


17 
Commission has in determining how much a personal injury lawyer 
should receive in New York, Connecticut, Rhode Island, 
Massachusetts. It will vary. The overheads vary tremendously, 
and the fees that are charged. 

Mr, Smith negotiated, I think, a very low fiaqure with 
Tutrone, $60 an hour in New York, which is pretty low, it seems 
to me. 

Now, the grant of all these petitions that we now have 
before you, all of them like -- not all, but most of them would 
run directly counter to what my friend has said. 

THE COURT: There's no legislative history on that. 

I think you mentioned that in the brief. 

PROF. MOORE: We couldn't find that. 

THE COURT: You couldn't find anything? 

PROF. MOORE: And I see nothing in that section that 
says part of the jurisdiction of the Commission shall be 
sontinuing, but the other shall terminate. 

If you followed that literally, the plan would still 
stay down there. 

THE COURT: Yes. Well, this is a*plenary cessation of 
jurisdiction or removal from the Commission and transfer of it 
to the Court. 

PROF. MOORE: Well, that's the way we view it. 


Now, you take Gratz, Tate. They have two petitions before 


this Court -- 
a J 7 a 
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THE COURT: By the way, Tutrone has two, you know, 

PROF. MOORE: Yes, sir. 

THE COURT: One is a new one, and it doesn't really 
involve the Commission, I take it, then? 

PROP, MOORE: Well, yes. Yes, it does, your Honor. 

THE COURT: Oh, it does? 

PROF. MOORE: Well, the last one does not. You are 
correct. 

THE COURT: The March 18th -- no, wait a minute. 

PROF. MOORE: Yes. You are quite right there. But 
the other two do, 

. THE COURT: The others do. 

PROP. MOORE: The first one he has -- the Commission 
hasa't acted on his petition that went down there in '74. 

THE COURT: Well, where there's been no action, 
certainly can't be any question about the Court? 

PROF. MOORE: Now, where there has been action, 
that doesn't trouble ma, either. Where the matter could be 
reviewed by this Court. Because it won't do, in my opinion, to 
say that a Couxt can have jurisdiction to af€irm an order of a 
lower courtor 4 commission, but it can't reverse it. 

1 THE COURT: We never recognize any such rule as that 

in this court. 

PROF. MOORE: Suppose you reverse the Commission? 


What's it to do? Under the Act, it has no jurisdiction. 
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THE COURT: No. So we have to do it ourselves. 

PROF. MOORE: That's our position, your Honor. 

THE COURT: Well, that seems a logical position. 

PROF, MOORE: I would like to put in the affidavits 
of service in all these cases and hand up orders granting them, 
and if your Honor is prepared tosign them, then, fine. 

THE COURT: These are all sworn petitions? 

PROF. MOORE: They're all sworn. 

THE COURT: And as I went over them, they seemed to me 
-- I am, of course, entirely familiar with the nature of the 
work they've done, and it does seem to me that they were proper 
charges. 

I am a little curious, though, Mr. White, about that 
denial in the Tutrone case where it always included the work on 
the -- making up and filing the petition itself, and all of a 
sudden they disallowed it. Was that a sudden chance in) policy, 
or somebody didn't feel well one morning, or what? 

MR. WHITE: I can't answer that, your Honor, I'm 
not personally familiar with what the status in that case is. 

THE COURT: Are you as puzzled as ¥ am about that? 

MR. WHITE: I am puzzled about that. It does seem to 
be a departure from past practices. 

THE COURT: Well, never mind. I quess that's water 
over the dam. 


PROF. MOORE: On these tort cases, before I overlook 
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the point, your Honor, I believe that this Court and counsel are 
better prepared to pass upon their bills than almost anybody, for 
the simple reason that relative to Cooney and Scully, Geovhan, 
Tutrone, Groseman, I receive reports eve:, month as to what cases 
they've handled, and in between time, Mr. Smith or myself or 
someone else will qet a call or two calls, “What can we settle 
this case for? What's the total and so on?" And every month we 
get a report as to what cases have been settled and what ones 
there are and 80 on. 

And the fees, as I say, Of Tutrone are most reasonable, 
and that of Cooney and Scully have been of the same style, a 
minimum style. 

THE COURT: Yes. They've always followed the minimum 
fee standard, I think, that -- for Hartford County. 

PROF. MOORE: Now, Gratz, Tate, for instance, are 
local counsel, which we have to have in Philadelphia. We 
certainly are familiar with what they do. 

THE COURT: Yes, they certainly have been very busy. 
No doubt about that. 

PROF. MOORE: I sometimes dream at“niaght of being covered 
over completely with paper, the amount of -- volume of paper that 
comes up to us from Philadelphia through Gratz, Tate, and they 
make local appearances for us when the matter's in reaard to 


acquiring additional counsel. So it seems we're thoroughly 


familiar with what Gratz and Tate are doina. 
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Then you go down to Kramer. That was just a4 one-shot 
deal on a tax matter. 

THE COURT: They gave advice. Has that ever been 
terminated, that issue? The tax question? 

PROF. MOORE: Well, this was a new tax question. 

THE COURT: I know it. I didn't know it had been 
resolved. 

PROF. MOORE: Well, I don't know whether -- if it goes 
to court, whether it will be resolved or not. 

THE COURT: But they finished their work on it? 

PROF. MOORL: They finished their work -- given us 
their eolniea and so on, upon which we're relyina. 

One of the Gratz, Tate petitions would present no 
problem whichever way you looked at it, in the sense that 
5 the Commission allowed one petition in full. But it seems to me 
since this Court has not passed upon it by February 5th, that 
the jurisdiction is in this Court to find that that sum is fair 
and reasonable, irrespective of what the Commission found. 
Although, you may take that into consideration, of course. 

Their second petition is for compensation for work done 
before February 5, but the petition was filed after February 55 
I'll hand up an affidavit giving notice of hearing on the 
Petition 790, and aiso the rescheduled hearing, and ask the 


Court €o find that due and adequate notice has been given, 


~e 


both as to the original hearing and the rescheduled hearing. 
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THE COURT: Very well. I'11 find that notice has 
been given in accordance with the orders of notice in Petition 
for Order 790 and 796. 

PROF. MOORE: And I'll hand up to the Court the order 
granting the petiticn for such action as the Court thinks proper, 

THE COURT: Perhaps at this point I might ask if anyone 
has anythinato say in general about these petitions for compensa+ 
tion that have been filed by counsel who have participated in 
performing duties that would normally be performed by leaal 
department of the railroad? 

MR. IANNOTTI: If I may, your Honor -- 

THE COURT: All right. 

MR. IANNOTTI: -~ and perhaps this is inappropriate, 
but I'm not quite certain how -- 

THE COURT: Well, this is exclusive of indentured 
trustees and counsel for creditors' committees and so forth -- 
bondholders' committee, and Bo -- 

MR, IANNOTTI: Perhaps I should defer my remarks, but 
I did -- to the extent that what is ordered here with respect to 
these counsel may affect procedures Of coundel for indentured 
trustees and indentured trustees, I did want to be heard, but 
I would defer, then, until a later time if that's a‘l right. 

THE COURT: Your rights will be reserved. 


MR, IANNOTTI: Thank you, yOur Honor. 


PROP. MOORE: I have an affidavit of giving notice of 
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hearing on the second petition of Gratz and Tate for Order No. 
791, and ask the Court to grant -- or to hold that due and 
adequate notice has been given, and I will hand up -- 

THE COURT: The order -- 

PROP. MOORE: -- the original order. 

THE COURT: 79@, that was? 

THE CLERK: Yes, your Honor, 

THE COURT: <-- and find that the order of notice of 
this Court has been complied with relative to Petition for 
Order 791. 

PROF, MOORE: Now, I come to Cooney and Scully. 

THE COURT: Pirst, I will find that the petition 
of Gratz, Tate, et cetera, relative to Order No. 791, is proper 
and correct and that it may issue accordinaly. 

PROF. MOORE: What about 790, your Honor? 

THE COURT: I've done that. 

PROF. MOORE: Oh, you've done that? 

THE COURT: This is Cconey, Scully and Dowlina? 

PROP. MOORE: The Court has already received an 
aetiaavie of mailing with notice of the res@heduled hearing 
in connection with 790, that also includes this petition, 

@ad x believe the Court has found that due and adequate notice 
has been given in relation to Cooney and Scully, and I hand up -r 
THE COURT: Yes. 


PROF. MOORE: wecthe order. 
PO Sie 


SANDERS. GALE & RUSSELL 
y Repor 


Keri star € 


THE COURT: Very well. 

PROF. MOORE: Wow, in Cooney and Scully, matters were 
transmitted down to the Commission, they've never -- they were 
never acted upon at the time of Pebruary 5, and so Cooney and 
Scully then filed a brief petition covering the matters 
formerly referred and asking those details of the petitions 
be considered. They're om file in this court, your Honor. 

THE COURT: All right. Very well. Ask if anyone 
wants to be heard on any one of these petitions? Just speak up. 

I see and hear no one does, and I will find that the 
petition of Cooney, Scully and Dowling is correct and proper 
and the order ordering compensation requested is approved 
and issued forthwith. 

PROF. MOORE: I hand up the affidavit qiving notice 
of hearing on Petitions for Orders No. 797 and 798 in relation 
to -- 

THE COURT: Those are Tutrone? 

PROF. MOORE: Geoghan and Tutrone. 

THE COURT: That's right. 

PROF. MOORE: -- and ask that due “and adequate -- isk 
the Court to hold that due and adequate notice has been aiven, | 

TRE COURT: Very well. I find that notice has been 
given in accordance with the orders of notice relating to 
Petitions for Orders 797 and 798. you have here a sworn 


petition, i am relatively familiar with the services performed, 
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| And I hear no gbjection.- 
| I find that chey were proper and reasonable -- 
for payment may issue forthwith. 

PROF, MOORE: Here is Geoghan and Tutrone's, an order 
for payment of their last petition. 

THE COURT: 798? 

PROF, MOORE: 798. 

THE COURT: Well, likewise, I find that -- 

PROF. MOORE: Kramer, on the tax matter, I hand up an 
affidavit of giving notice and ask the Court to find that due 
and adequate notice has been given. 

3 THE COURT: All right. 

PROF. MOORE: And this -- and also an order for 
payment -- 

THE COURT: As to Order No. 798, I find that due and 
adequate notice has been given, and that the sworn petition 
properly sets forth statement of compensation which the Court 
feels to be reasonable for the services rendered and order | 
that the compensation sought and the expenses, reimbursement of 
eepecean, likewise be ordered. Order may i@sue accordingly. 

PROF. MOORE: Now, your Honor -- 


THE COURT: I haven't done Kramer yet. I find that 
| 


notice was given in accordance with the order of notice relative 


{ 


to the Petition of Arthur B. Kramer, E@quire, and there aqain 
we have a sworn petition, and the Court is gemerally familiar 
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with the single tax question that was referred to that New 

York counsel and the services he rendered in connection with it. 
I find that the compensation sought is reasonable and proper, 
and accordingly, the order for the payment may issue. 

PROF. MOORE: Now, as I say, it sounds like we're 
giving away all the treasury, but actually all of those 
together amount to only $28,981.20. 

Now, your Honor, let's go back to the petition for 
this Court's powers, and I will hand up the affidavit of aivina 
notice as to that. Affidavit giving the notice and also a 
supplemental affidavit. 

; Now, this may seem as in reverse order, but, actually, 
the petitions that this Court has considered after hearing a 
brief legal argument supports exactly what we're asking the 
Court to do, This is -- first order is Order No. 795, that 
this Court is vested as of February 5, 1976, with all the 
powers and duties of the Commission under Section 77. 

Then we thought it better if we had separate orders to 
Geal with this Court's jurisdiction, and then a different order 
ransvethe the petition of the Trustee for authority to seek 
amendmant of mandates of the Supreme Court and the Court of 
Appeala for the Second Circuit. 

THE COURT: Yes. 

PROF. MOORE: I'‘11l hand that up. 


Now, the last order, your Honor, which seems to have 
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flown away on me, but -- oh. I think I handed it up. 


The last order was, in effect, that petitions for 


compensation, whether they be 77(c) (2) or 77(c) (12), come, of 
| gourse, to this Court, and you have already held that. 
THE COURT: Yes, 


PROF. MOORE: And it is drawn in very aeneral lancuade 


that the petitions should have such supporting detail as the 


circumstances of the case warrant. There's no point in makina 


a constitutional case out of @ Cowmey and Scully petition 
for five or six hundred dollars, and so on, and I think we can 


properly go back -- or follow as to these routine petitions of 


it 
1 


counsel tor the Trustee with a minimum of detail, unless the Court 
would wish more, because about all a lawyer has to sell is time 
and judgment, and I don't see much point of the Estate paying 


for the lawyer spending a qood deal of time assembling a lot of 


detail on a matter that the Court knows all about, and when the 


amount is quite small, as in these tort cases. 


I thought that at this point it would be appropriate 
if the distinguished counselor here would inform the Court 


® | what procedures they want relative to their petitions. 


I think they're in quite a different situation. The 


Trustee is willing to file his statement in writing in relation 


to their petitions, and the Court may then want to give them 
time to reply. But I think it's been 4 little officious of us 
to try to tell the or the Court whether, for instance, they 
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want to submit expert testimony or additional testimony or have 
a master Or so On, $0 we did not attempt to draw any order in 
detail as to that matter. 

THE COURT: Well, I'll first take up the matter of 
notice relating to the Petition for Order 795 and find that 
notice has been given in accordance with the order, and as far 
as the claims of <- we've already really covered and orders 
have issued on Tutrone and Kramer, Gratz, Tate, et cetera, and 
also Messrs. Cooney, Scully and Dowling. I'm quite sure that 
reference to your previous comment that neither -- or none of 
those three gentlemen, Mr. Cooney, Scully or Dowlina, ever aspired 
to become a constitutional issue, and I don’t think that we're 
really confronted with such a problem with respect to their 
petition, anc insofar as establishing the procedure: that is, 
the Order in connection with No, 795, which is implementation 
of the petition and in line with it, the Court approves that 
and the order may issue accordingly. 

Now, there are matters that have arisen out of the 
New Haven conclusion cases and like matters, so that it is 
necessary that motions for -- be filed, perffaps, with the Supreme 
Court and the Court of Appeals for the Second Circuit, which is | 
also a part of Petition for Order 795, and that, too, is approved 
and may issue, | 

Now, with regarcé co ~-- 1 better return some of these 


to you 80 you can keep them in orde::, 
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Noe, there remain the applications by indentured trustees 
and counsel for the bondholders’ committee and classification 
peculiarly related to the reorganization proceedings. 

Now, I guess initiakly the thought was that those 
would be heard today, but it seemed to me that a little more time 
should be allowed and, further, the Court would like to have an 
opportunity, and in open court, to have counsel speak and say 
what times hearings might be put down on each of those matters, 

Now, it may be that some of them could be heard on the 
same day, it may be we'll have to designate two or three days 
for them. But at this time, I would say that there are petitions, 
of course, pending here now, and it might be that each of them 
might state briefly whatever suggestions they might have for 
procedure in connection with your own petition. Some of them 
which Mr, Iannotti spoke a moment aqo, and I know that -- 
believe in his case a petition which I had ordered sent down to 
the Interstate Commerce Commission after a passage of some time 
was returned with no compensation at all provided. 

Well, that has been a source Of some concern to me, 
aii) of course, the Court has to appoint’ an indentured 
trustee and it is a necessary part of the proceedings, and an 
action of that sort by the Commission, of course, would simply 
tend to obfuscat@ and block the functioning of the reorganiza- 

tion. Because the Court can hardly be expected to request 


somebody to act as a trustee with no expectation or possibility 


AS ite 
SANDERS. GALE & RUSSELL 


Certsined Steeoty pe Reporters 


of compensation. 

So there are factors of that sort and what petitions 
should be filed, I mean, I believe in that particular case, 
alternative petitions have been filed, and I take it from -- 

Mr. Iannotti mentioned that, but I notice Mr. -- or Professor 
Moore mentions the possibility, of course, that if it were the 
desire «f counsel of the petitioners to have a special master, 
rather than to have it heard by the Court, that's a possibility, 
or as far as I'm concerned, I'm -- be available to hear them 

if they wish to have them heard by the Court. 

And then there's a matter of any experts if any one 
of you planned to or wish to present experts on the subject, 
perhaps the Court ought to have some advance notice of that, 
and the Trustee and counsel should have some notice of it. 

And anything else perhaps that may occur to the parties involved. 

Now, I think Mr. McAfee is here and he is also 
presented -- claim, and again in the case of the firet 
trustee --indentured trustee for the first series of bonds, of 


course, can fix a date for that and perhaps that's 4 --~ 


logically, the first one to take up. *u 


MR. MCAFEE: Well, that's for Mr. Bader to speak. 
THE COURT: Either you or Mr. Bader would like to hold 
forth on the subject, I'll be alad to hear you. 
MR. BADER: Your Honor, my name is Bader. 


I think all the counsel for the bondholder interests, 
fey a 


SANDERS. GALE & RUSSELL 


Certified Stenoutyne Reporters 


the indentured trustees, 43 well as the committee, have 
reached some consensus as to a procedure that they'd like to 
recommend, and I think basically -- and I speak subject to 
correction -- I think basically it is a propusal that we suit 6 
take our time in crossing bridaes. 

THE COURT: Yes. 

MR. BADER: I think the first question is -- as your 
Honor knows, the petitions have been filed, they were filed 
initially under the procedure required by the IcC where they 
simply came to you for transmission. 

Subsequently, petitions have been filed, I believe, 
by all ccunsel here present to have those filinas deemed to be 
petitions to this Court under the procedure established by the 
amendment of February S "764 

THE COURT: I'm not sure, but to indicate it is possible 
additional motions have been made to this Court with respect to 
it,now I'm not -- by that I'm not attempting to say that it is 
necessary, not in all cases, certainly. 


MR. BADER: I would hope, your Honor, that it would 


be aareed by counsel for the Trustee and any other interested 


parties that the application was -- the application which was 

gubmitted to your Honor by us, among others, without any return 

date, simply to have those -- that -- the original applications 

treated now as applications to your Honor for fee allowances 

would be -- would be an accepted procedure, and we wouldn't 
f$ 3 & 


SANDERS, GALE & RUSSELL 


| Certified Stenotype Reporters 
| 750 MAIN STREET 


"7 


32 


need -- frankly, as your Honor knows, the duplicating of paper 
involved in having to refile and resubmit that seems to me 
incredible, 

THE COURT: That's true, and we'd like to keep that to 
a minimum, of course. Offhand, I would say in your case there'd 
be no need of filing any additional -- no ruling whatever made 
on yours? 

MR, BADER: None at all, your Honor, 

THE COURT: None at all? 

MR. BADER: There was a ruling saying there would be a 
modified procedure in the Interstate Commerce Commission which 
seens iss to be an irrelevancy. 

THE COURT: They're not aware at that time that it would 
be modified even further? 

MR. BADER: Yes. I think the next step that seems 
logical, as Professor Moore suggested, is that a date be set 
agreeable to the Trustee, the review trustee, for the filing of 
any Opposition papers, and it seems to me that until we cet those 
rapers, some of the questions that may be further down the road 
sme arise. 

Por instance, I can conceive of a set of circumstances 
where because of the position taken by the Trustee, we might 
need to have an expert and -- for instance, the issue of the 
services of a corporate trustee. 

I can also conceive of a situation where because of 
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the position taken by the Trustee that issue might never arise, 
and there might be no need for such expert testimory, let your 
Honor himself decide it if he wanted. 

I think similarly, to some extent, it would decvea’ 
upon how many factual questions were raised, whether or not a 
reference to a master would be advisable, either in your opinion 
or in ours, and I would suagest to your Honor that we sort of 
take them step by step, let's aaree on a date for opposition 
papers, I would like to reserve a right to reply to those 
papers, and we can work Out a date for that; and in connection 
with that reply, I think, your Honor, proposals could be made 
as to subsequent procedures, whether it be here before this 
Court, whether -- at which we present witnesees or we don't 
present witnesses and so forth. 

THE COURT: Why? I might ask Professor Moore what 
you think of that position? I. mean have you some counterproposal 
or didn't you intend to file anything more than you have? 

PROF. MOORE: No. Ithink that we will, At least it 
is our general feeling now. 

THE COURT: To answer the petition? 

PROF. MOORE: We should file some kind of a formal 
statement of position. 

THE COURT: Now, you mean generally applying to all of 
these, Or to each one of the petitioners? 


PROF. MOORE: It depends. WE won't file any more 
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statements than necessary, but a lawyer's idea of necessary 
is sometimes a peculiar one, and it may clarify matters if 
we file a statement in relation to each petitioner. 

THE COURT: Offhand, there again, I think that 
might be the more orderly way to do it. Because we'd take each 
one of them up at a time, and it would be like having a set of 
pleadings, have them directed to the case that's before the 
Court, and f mute prefer that, of course, it should be short 
in each case, 


PROP, MOORE: And then perhaps each petitioner could 


file a short reply. 


THE COURT: Right. 

PROF. MOORE: So we point up the issues, what the 
issues, if any, are. 

MR. BADER: Is Professor Moore prepared to talk dates? 

THE COURT: Well, I was about to ask that. I've 
been seeing this coming some time, and I have tried to arrange 
my schedy".e so that I would be, well, in a -- more or less a 
position to hold some hearings on these things. I have some 
opinions to write left over from ti.e sittings in New York, 
but otherwise, I'm trying to keep a space open, and I think 
thet -- 

MR. BADER: Your Honor, before we go much further down 
this road, I suggest the other pet/tioners -- seem to be 
dealing with counsel locally. Maybe for other counsel who for 
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the moment might be on my side of the fence, might like to be 
heard, they may have a different view of the proposals before 
you. Mr. Iannotti's situation is obviously different, because 
he's been mishandled by the Commission for a longer while than 
anybody else. 

MR, IANNOTTI: Bloody, but unbowed, your Honor. 

THE COURT: That's it. 

MR. IANNOTTI: May it please the Court, I'm Lawrence 
Iannotti, successor indentured trustee under the debtors’ first 
and refunding mortgage, and I trust that I don't appear sullen, 
and I know that your Honor, in view of my former trainina, 
Brent oe I would not likely resort to mutiny. Nonetheless, 

I am concerned about my compensation, which is otherwise -- 

THE COURT: Well, you know from my prior experience, I 
might deal with it harshiy and summarily. 

MR. IANNOTTI: Yes, I do, indeed. 

I do think my position is different from the 
position of those, of course, for whom Mr. Bader spoke. But 
before I offer my position, I'd like to clarify, if I may, 
what I understand has transpired thus far tofay with respect to 
petitions for compeneation. 

If I understand it, your Honor has ruled that 
petitions for compendsation will be determined by this Court 
and will not depend upon any Interstate Commerce Commission 


action or intervention? 
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THE COURT: “at's correct, yes. 

MR, UTANNOTTI: And Mr. White had referred to one 
matter as to which an appeal was pending. He did not name the 
matter. I assume that he's referring to the one in which I am 
involved, and I certainly wouldn't presume to add to the 
exposition of the law that Professor Moore offered to this Court, 
but on a practical basis, I think that question may also be 
mooted inasmuch as the appeal was stayed, and I have resubmitted 
to this Court, based upon the RRRRA. So if ny understanding is 


correct, that my petition will qo forward before this Court with 


no further Commission intervention. 
THE COURT: As to anything that Mr. White offered, 
I take it it was ~-- any material or basic stuff, and as I 
described him, he now appears a friend cf the Court. 


MR, IANNOTTI: And I take it he's offered to make the 


|. Commicsion's mechanism available to the Court, and I would 


respectfully and aratefully decline. 

THE COURT: I don't think finding a matter of -~- making 
findings on that sort of thing, but I take it what he was 
offering was, oh, possible expertise if there's some difficult 
problems and what not. 

MR. IANNOTTI: Yes, your Honor. On that basis, 1 
would submit to your Honor that whatever procedure may be 
decreed with respect to former indentured trustees and their 


counsel or counsel for bondholders’ committee and the like, that 
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|| my petitions really should be heard -- should be determined by 


| this Court as soon as possible with no intervention by a commi s- 


| sion Or 4 master. 


I would submit further that there's no need for expert 


| testimony with respect to my petition, My petition, I submit, 
| ¢g not unlike the petitions your Honor ruled upon earlier this 
1 morning with respect to Cooney, Dowling and Scully and Geoghan 


| and Tutrone. I think we ought not to make a constitutional 


|| cage out of my petition 


THE COURT: You don't want to be one. 


MR. IANNOTTI: -= either. You know, I'd certainly be 


4 


| pleased some day to see my name in the Supreme Court reports, 


| but not in thée. context. 


I submit, your Honor, that I was appointed by this 


| Court, that most of the work done by me is known directly 


| to this Court. It doesn't require the same analysis that might 


be required where there was 4n operating railroad. 


I submit further that my petition has been filed for 


|| a substantial amount of time. That the initial petition filed 
Hl with the Commission was subject to no negative responses from 
! any of the parties, That my petition, as modified, was scheduled 
| for hearing today and all parties given notice of that by the 


Clerk of the Court, and there were no negative responses to St. 


I suggest that time has passed within which any party 
could respond to my petition, and I would, therefore, respectfully 


Lat a 
SANDERS. GALE & RUSSELL 


Certified Stenotvpe Reporters ' 


38 


suggest, your Honor, that you can pass upon my petition based 
upon the papers which are on file with this Court, as described 
in my modification of my Petition for Order No. 879, and that 

we can rest upon those peititions unless your Honor has some 
specific questions as to which he would like further information’ 
or additional testimony. 

THE COURT: No. But I'm not sure that everyone would 
be barred at this time in filing briefs or arquments acid 
position -- statements of position, if they have any. I don't 
know that anybody has any. 


MR, IANNOTTI: Well, it seems to me, your Honor, that 


it would come rather late when the initial petition went through 


the entice Commission procedure with no formal response to it -- 

THE COURT: Yes. 

MR. IANNOTTI: <-- whatsoever. The second petition did 
have a response by Mr. Smith, and that response is on file with 
the Court. The petition, as modified, was scheduled for hearina 
today, it was calendared for hearing today, and no one filed 
any (urther papers. 

' I submit I don't mean to be contentious, chat's my 
submiasion to your Honor, and I think -- 

THE COURT: Right. 

MR. IANNOTTI: -- in terms of economy and of cost to the 
Estate and in fairness to those te woe appointed as successor 
trustees, that that would be a sensible way in which to handle 
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our petitions, regardless of how petitions for others may be 
handled. 

THE COURT: Very well. 

MR. IANNOTTI: Thank you, your Honor. 

PROF. MOORE: Your Honor, I had thought that Mr. 
Jannotti's petition on the merits was to go over, and I don't 
know what position my client wants to take. 

THE COURT: Well, it will go over. I'm not qoing 
hear it today. All of these are put over. I think in Mr. 
Iannotti's case the order of notice issues, and I quess you 
gave the notice. 

MR. ILANNOTTI: There was notice, yes, your donee; and 
as much as I would -- 

THE COURT: But as far as hearing the thing, getting 
down to the merits of it, I'm not -- I'll have to postpone it. 

MR. IANNOTTI: I understand that. 

THE COURT: I want to think of the order in which it 
should go. There might be some merit in perhaps hearing your 
predecessor first. 

Now, I realize as far as the equities «o, 
you've had a long, tough haul with the Commission and so forth, 
but there is possibly some virtue in having the indentured 
trustees for the first series given more or less continuous 
presentation, you see. 


MR. IANNOTTI; I recognize the appearance of the 
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desirability of such & proceeding, your Honor, but XI would submit 
that while I didn't really expect that your Honor would pass on 
the petition today, I aid take the initiative in submitting 
petitions for compensation. 

The former trustee, with all due respect -- and I am 
honored to be in their company -- have ten or eleven years worth 
of work as to which they're petitioning this Court, and I think 2 
it woul’ net be particular equitable to have to wait upon them 
if those procedures are going to take any substantial length 


of time. 

i THE COURT: It isn't a matter of determining, but 
simply perhaps hearing it, you see, and then hefr you right 
after. 

MR. LANNOTTI: Well, your Honor, I defer to what your 
Honor wishes to do, but I do submit as to the petitions 
presently before the Court, not the future petitions, necessar‘ ly, 
but I do think as to the petitions before the Court, there's 
little need, if any, for additional documentation or even 
response. I think that it would not sit well with those 
who sat by idly when I was before the Commig#sion who could 
now come in and take a negative approach. 

Thank you. 

PROF. MOORE: Your Honor, I would like to have a 


short time within which to consult with my client and see 


whether or not we want to file a statement of position. That 
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\ won't hold things up very much. 


THE COURT: Well, I'm -- things are -- I will not 
be able to put down a hearing until, say, the -- 6th or 7th of 
May, and then three days of thenext week, 10th, llth and 12th. 
Mr, Bader, what is your position? I mean, as far as -- 
as you say, you want to take it one step at a time, which I 
think has some merit to it, but what about time for filina 
statements and so forth? 
MR. BADER: Your Honor, I believe the material that was 
filed with the Court -- I don't even remember when now, but 
some while ago it went down to the Commission -- constitutes a 


presentation of our position that makes out a prima facie case 


for the relief we're asking for. It may be that -- that I 


missed something that perhaps Professor Moore and his client are 


going to point out to me, but my position basically is that the 
next step -- and it ought to happen as soon as humanly possible 
sO we can get on with this procedure -- is for the Trustee to 


come forward and tell his story as to what points, if any, he 


; wishes to contest. 


THE COURT: Then you want a little time to answer that? 

MR. BADER: I want to reserve time to reply to it, yes, 
your Honor, But I was hoping what I would hear from the Trustee 
is some date by which he thoucht his response could be aiven, 
because I must say I think the equities in Mr. Iannotti's -- 


THE COURT: You had something more to add, you see, 
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that you are going to put in first, I understand, of course, you 
don't know, of course, we have liberal rules about them, and Lt 
you suddenly got solid gold evidence somewhere, and you wanted 
to put in something, I guess an opportunity would be afforded. 

But anyway, the immediate thing is that the Trustee's 
statement of position should come ST's 

MR, BADER: I think 80. 

THE COURT: Then you will need some time after that? 

BADER: Yes. 


COURT: First, we want to see how much tim ehe 


MR. BADER: And I must say I think the equities of 


Mr. Iannotti's situation, Mr. zeldes, as well, wold command 
that that response be pretty quick if they're going to have 
to wait until after a hearing on my application. 

THE COURT: Well, I'm not necessarily -- mean to wait 
until after the whole hearing, but at least we will qget the 
papers all straightened out. 

MR, BADER: I don't think it's a secret, your Honor, 
enat counsel present here have all been involwed in discussions 
of this matter. I was hopeful that we miaht have an answer as 
to a specific time. 

THE COURT: Could you say generally, Professor Moore, 


what you'd like for time on filing a statement? 


PROF. MOORE: Well, in reference to Mr. Iannotti, we 
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can do that, I think, probably much quicker, 6th or 7th of May. 

THE COURT: You mean before that? 

PROF, MOORE: Filing. 

THE COURT: Well, 6th or 7th of May, I'm talking about 
possible hearing date. 80 all of the paper business would be all 
over with by that time. 

PROF. MOORE: Yes, we'll need -- 

MR. SMITH: We'll meet -- 

MR, IANNOTTI: The others -~ 

PROP. MOORE: You are speaking now of Mr. Iannotti, 
aren't you? 

THE COURT: No. I'm considering everybody. Mr. Zeldeg, 
of course, will -~- tentatively, I thought the Trustee for the 
income should best be heard the same time, the same day, put 
them all down at the same time. 

PROF. MOORE : Mesers. Iannotti and Zeldes, it seems 
to me, your Honor, stand in 4 somewhat different position. 

THE COURT: That's all right. One follows the other, 
that's all. Mr. Zeldes would follow after the other hearing. 
I'm again talking about @ hearing date, but all of this is goina 
to have to be calibrated to the time that you want to get out 
the statements. For everybody, as far as that goes, I suppose. 

MR. BADER: Your Honor, I'm a little puzzled. We 
filed these applications in June, the applications when they 


| were originally filed with your Court, and the order of notice 
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| of -- your Court called for papers in opposition on the merits 


from all parties. Back then. I understand that counsel for 
the Trustee has -- desires to raise some points, but I submit, 
your Honor, that any lenathy time in view of the fact the docu- 
ment's been available to them for nine or ten months, doesn't 
seem -- doesn't sit very well. 

PROF. MOORE: Well, wait a minute, Mr. Bader. Nine 
or ten months down at the Commission, though, it was February 
5 before this Court really got jurisdiction. 

MR. BADER: Mr. Moore, I will call to your attention 
that the order for notice for the application, initial 
applications, called for the filing of opposition papers on 
the petitions and on the requests for interim compensation by a 
day certain, which passed, incidentally, without the filing of 
any paper by counsel for the Trustee, I'm not raising that 
now and saying you are estopped. I am saying that it does seem 
to me nine months later you ought to be prepared to answer 


promptly. 

MR. RAKER: Your Honor, I think that we could have 4 
renpahioe of the Trustee with reqard to the petitioners, other 
than Messrs, Zeldes and Iannotti, in thirty sien, We would 
have a response of the Trustee to -- to all of them. With 
reqard to Messrs. Zeldes and Iannotti, where I understood that 
your Honor wished to file -- wished to hear the matter on 
approximately May 6th, as to those, we would have a response 
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| well in advance of that hearing, so we would propose, in other 


words, to file two statements of position. A prior one with 
regard to Mr. Zeldes and Iannotti, a second one and -- 4 

date that your Honor would choose approximately thirty days from 
today, if that's possible, on all the others. 

THE COURT: Well, I'm perfectly willing to qo ahead 
completely with Mr. Iannotti and Mr. Zeldes. They have been 
held up a long time, and I am not sure that there's any 
areat necessity for hearing the former indentured trustee ahead 
of time. But what time did you say you could get a statement 


in for -- with reqard to the present indentured trustees for the 


first and second series? 


MR. RAKER: You mean Messrs. Iannotti and Zeldes? 


THE COURT: Yes. 


MR. RAKER: We could have that in in a week, your 


THE COURT: Well, all right. 
MR. RAKER: If we could have the end of next week. 


THE COURT: That would be the 23rd. All right’, 


MR. RAKER: Yes, Sir. I may say, your Honor, that in 


terms of the thirty days that we're requesting for the -- for 


the: others, that does not mean that we're going to start now 


for something that will be ready in thirty days, We have aiready 


commenced work on that. But we are hopeful that we can have 


something that would be of help both to the Court and, I think, 
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also to the petitioners in terms of explaining the views of 
the Trustee within that thirty-day period. 

THE COURT: Then, I don't -- you mean within thirty 
days? You don't want to be bound to anything quicker? Sooner? 

MR. RAKER: I would prefer not, if possible, your 
Honor, in order to be able to do as complete a job as we're 
trying to do, but we're certainly willing to meet the Court's 
convenience on the matter. 

THE COURT: Well -- 

MR. RAKER: I don't know what your Honor might have 
had in mind in terms of later proceedinas. 

MR. SCOTT: May I make one minor suqgestion, sir? 

THE COURT: Indeed, you may. 

MR. SCOTT: Professor Moore suggested, and Ithink 
you acquiesced, that it would probably be desirable, in form, 
at least, to have separate comments on -- I'm talking about, 
you know, your thirty days comment on the separate positions, 
would hope that could be the case for the possibility of some 


flexibility of time schedule. 
: I regret to say tha: I'm going to be abroad during the 
entire month of May, and 2% would hope that i could -- 

THE COURT: We'd *.ave to think about this. 

MR. SCOTT: In other words, perhaps at the time for 


reply -- replies to the Trustee's statement of position might 


be subject to some flexibility and possible request for adjournmgnt 
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47 
| or something of that sort. A very minor point, not minor to me, 
i THE COURT: If this is to be a sort of a plenary 
reply, as I understood you, for everybody else -- 

MR, RAKER: Yes, sir, but we're not trying to set a 
date, though, as to when -- 

THE COURT: It should be heard? 

MR. RAKER: -- the petitioners would respond or 
when the petitions would be heard, I was only speaking, your 
Honor, of on the date which the Trustee would file somethina 
as to which the parties miqht then be able to plan how they 
wished to qo forward, your Honor. 

THE COURT: Yes, Well, I take it, Mr. Scott, you 
didn't expect to do this before May? 

MR, SCOTT: No, sir. 

THE COURT: What you would like is a little time after 
May to get it in? 

MR, SCOTT: I would like to have some flexibility in 
the time when I respond to the Trustee's position as to my 
petition. 

THE COURT: Well, I think that would he possible. 


So you have your thirty day@, and that will give you, 


MR. RAKER: Yes, sir, and as far as we're concerned, 
depending upon what was meant by Mr. Bader in terms of flexibility, 


it's up to them whether they wish to fix a date today as to when 
yi oy cas 
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they would respond or wnether they wished to see it first and 
have a better idea as to what the next step ought to be in 
their view. We're not trying to hold them to any schedule, 
we're only trying to fix a schedule for ourselves at this time. 

THE COURT: Well, thirty days would be thirty days 
from today. 

MR. MIGDAL: Your Honor, may I make a suggestion, 
please? 

THE COURT: Yes, Sir. 

MR, MIGDAL: My name is Migdal. If the -- if the 
Trustee needs thirty days to make his response to ali of the 
petitions, I would hope that we could today set a date for 
hearing down, say, fifteen gays after that. If we -~ it may be 
that when we read that, we will find that there are witnesses 
that are required. 

THE COURT: The difficulty of anything of that sort, 
Mr. Migdal, is that the thirty days is not a precise time, 


but it'= a period withinwhich -- expected to get the statements of 


position in. Now, if the hearing dates are calibrated to that, 


I haven't any means of knowing what other aswiqnments I 
should take, you see. 

So you would want fifteen days, I take it, from that 
to reply? 


ee 


MR. MIGDAL: I don’t think that -- 


THE COURT: Would you need all that time? 
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MR. MIGDAL: My guess is @ither that we will need a 
good deal more, or we won't need any: that is, we will be 
satisfied to let the matter come to you in the posture in 
which it then is. 

When it comes to the expertise which the Commission 
offered, our own expertise is more than enough, I think, for 
all of the petitioners here. The issues that will be drawn, as 
naarly as I can imagine, will be those that are necessary for 
the Trustee to discharge his responsibility to the Estate in 
calling to the Court's attention the problems this creates for 
the Estate. Those, it seems to me, ought not to require very 
much idee: They'll simply have to be argued out and reasoned 
out before the Court. But if -- I am surprised if the questions 
raised are differant, then I suspect that fifteen days will 
hardly be enough for anyone, and then we may have to come back 
and say we'll need time to prepare witnesses and to get the 
documents that seem to be required by the answer. 

THE COURT: I thouaht possibly on a reply you could 
perhaps do it ina week or ten days. I don't know. 

MR, MIGDAL: I would hope, your Honor, that we could. 
I feel sure we can at this moment without being utterly precluded 
from asking for additional time if that became necessary. 

THE COURT: I hate to get too far into June, that's the 
trouble, I'm not sure whether I'll be -- 

MR, MIGDAL: Could I ask Mr, Raker whether he could 
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manage to give us his joint response by June the lst -- by May 


the lst, and that would make it possible for us to hope that 
there could be a hearing at least on some of the petitions -~- 


THE COURT: That's a little -- well, it's up to him to 


—— 


say, of course, but that's 


MR, RAKER: I don't think it's qoina to be possible 


by that date, your Honor. We'll certainly try to shorten the 


thirty days if it's at all possible. 
I understand the Court's desire, as well as Mr. 


Miqdal’s, in terms of an earlier date than getting us into June. 


THE COURT: You see, if we made it the 7th instead 


of the l4th, if you could meet that, then if a week is given for 


a reply -- this has been steved over and over and over, and I 


can't imaaine why it would take more than a week of prayer and 


meditation to get out a reply. 
MR. MIGDAL: I don't think 80, either, your Honor. 


THE COURT: And then I could assian quite quickly after 


that the week of the 17th, and that would get us going, and shortly 


after the middle of May, which I think perhaps would be best. 
MR. MIGDAL: That would be entirely suitable to me, 


your Honor, 4f that were satisfactory to Mr. Raker, it wouldbe 


entirely suitable to me. 


MR. RAKER: We can make it, your Honor. 
THE COURT: You think you can make it? 


MR. RAKER: Yes. 
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MR. BADER: That leaves -- Mr. Scott's problem will 
have to be dealt with separately. 

MR. SCOTT: I'll attend to it somehow. 

THE COURT: Yes, we'll take care of that so that when 
Mr. Scott gets back, he'll have a week or ten days to -- 

MR. MIGDAL: Your Honer, may I -- excuse me, 

THE COURT: Yes, go ahead. 

MR. MIGDAL: There is one further point. Unlike some 
of the other petitioners, and like Mr. Zeldes and Mr. Iannotti, 
we are continuing to serve in the Estate, and so because we had 
this common position with the earlier indentured trustees and 
their sea, and we have this common position with Messrs. 
Zeldes and Iannotti, the petition we filed covered only the 
period to the end of 1973. We have not filed for the period, 
as yet, from January 1, '74 on to date, a period very much 
c red by the applications of Messrs. Zeldes and Iannotti. I 
should like now to bring those petitions up to day so that they 


could be heard at the same time. If there is no objection 


to that from the Trustee, 


THE COURT: I take it you could do «hat in the next 


few days? 


MR. MIGDAL: Yes, your Honor, we could hurry with 


THE COURT: It isn't a great deal? 
MR. MIGDAL: No, I don't chink so. The only 
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| part of it is the part that relates to the time spent on the 


preparation of the application which our petition did not include, 


' 


| but our fellow petitioners did include. That's the only lenathy 


H part of it’. 


THE COURT: All right. The gentleman in the back row 


I think wanted to say sOmething for some time, or am I wrong? 


MR. STANTON: No, your Honor. I think that was me, 


{ your Honor, but I moved up here, and it turned out all right. 


THE COURT: It was a good move. I'll try to remember 


To sum this up in the cases of Petitioners Tannotti 
and seraes: the Trustee will have statement of position filed 
by the 23rd of April. That's a week from this coming Friday. 
And then I might ask you how much time you want before the 
hearing is held? What do you want to reply? If like the others 
you had a week, well, say, make it the lst of May? 
MR, IANNOTTI: For a reply, your Honor? 
COURT: A reply. 
IANNOTTI: That would be adequate. 
court: Then be available for hearing on, Say, the 
7th, or would you iike -- would you like to ao to the 10th? You 
see, the other answers will be in the 7th. 
MR, RAKER: It will be a help, your Honor, if we could 
qo to the 10th in terms of our preparation of the response to the 
other petitioners not to have to be down here on the 6th. 
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THE COURT: Very well. We'll make it -- 

MR. IANNOTTI: That's quite agreeable, your Honor. 

THE COURT: The Clerk reminds me the District Court 
has a criminal sentencing and motion list on Monday, and, 
therefore, would the llth be equally agreeable? 

MR, ITANNOTTI: I have one problem, your Honor. I 
have a deposition out of state on the llth. Now, if we may, 
perhaps I can get that rescheduled. I will try to get it 
rescheduled, if it were important to have the hearing on the 
llth rather than the 10th. 

_ THE courpr: Well, the deposition is on the 11th? 

MR, IANNOTTI: It is presently scheduled -- 


THE COURT: Do you think you could move it back to the 


MR, IANNOTTI: I'm not sure, I'll try to reschedule 
&t, your Honor. 

THE COURT: All right. Perhaps -- 

MR. IANNOTTI: Could we do that, and then I can inform 
the Court and the counsel for the Trustee? 

THE COURT: Tentatively, we'll leave it at the llth. 

Now, has anyone any thoughts or suagestions about 
hearings on the others? I'm not sure that they should «ail come 
at once. There, again, I think perhaps we should go forward 
with the original indentured trustee, if that is aqreeable. 

MR. BADER: It's all right with us. 
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THE COURT: What do you think, Mr. Bader, about the 
18th of May? 
MR. BADER: That's fine. 
THE COURT: Is that all right? 
MR, BADER: If we get a reply in -- sometime around 
the l4th. I don't have a oatuadne in front of me, I quess that's 


the preceding Priday. 


THE COURT: All right. Now, I should think perhaps 


that one hearing would be enough. Do you have any rough idea 


|| how long it would take? 
MR, BADER: Unless I have to put a witness on, your 


|| Honor, I think I can be very brief. 


THE COURT: Possibly we could put another case or two 


MR. BADER: I think, your Honor, not to presume something, 
' but a qood deal of this is going to be a common question, 
I think. 
COURT: You mean with the others? 
BADER: Yes. 
COURT: Particularly -- 


BADER: Leaving out Iannotti and Zeldes, the old 


|| quard, Mr. Stanton. 


THE COURT: Mr. Migdal? 


Al 
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MR. BADER: Bader and Mr. Migdal, and to the extent that 


' mr. Scott isn't on the high seas, there's a good deal of 
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commonness of issues. I don't know what the fight's goinda’ to 
be because I don't know what the answer is, but the raw material 
of this dispute, ot least, is a common ve -- or that we're 
all digging at. 

THE COURT: Well, I'd like to hear what the others 
have to say about that. It might be you would like to listen to 
the others and you wouldn't | ave to repeat. 

MR. MIGDAL: Your Honor, if you could set the hearings 
down for the 18th and 19th, I suppose that we could seriatim get 
them through at that time. I agree with Mr. Bader that the 
issues are likely to be common issues, and that even if, for 
example, ue expert on such an issue as overhead or fees for New 
York lawyers was required, we probably could find a common 
expert to testify on that subject. 

THE COURT: Perhaps the Trustee could testify on that. 

MR. MIGDAL: If we could have the 18th and 19th set 
aisde now, I would hope that we could -- 

THE COURT: Very well. That's quite agreeable with 
me. Anybody else want to comment on that proposal? 

MR. RAKER: Your Honor, I think that's consistent with 
our thinking, as well. I believe that the Trustee would intend 
to testify, and I think that his testimony would primarily be 
also of a general nature that would apply to all petitioners, 
rather than to the -- 


THE COURT: Well, it's an economy for a lawyer's 
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time and any witnesses and what not if it were all done within 
the scope of those two days. So I'll fix those days, 10:30. 
Is that -- I think it's better to get start -- in fact, 1 can 
start at 10;00. 
MIGDAL: Your Honor, that would be aareeable. 
COURT: Very well. 
BADER: That's fine. 
COURT: Very well. Now, have we left anything 
unsolved? 
I don't know about Mr. Scott's schedule. 
I'll handle it somehow. 
COURT: I think we can wait until you come back, 
Mr. Scott, and perhaps you can know ahead of time it will aive 
you,:say, ten days to answer in view of the fact that you perhaps 
will need a little time to aet readjusted to your native land. 
You could perhape let me know when you are back and what ten 
day® you want in June. 
MR. SCOTT: You are very kind, your Honor. 
THE COURT: Well, I hope it will work out to the 
eviventencs of everybody. Otherwise, I think -- oh, yes. 
MR. ISAACS: Your Honor, I have not filed a 
petition. I represented Oscar Gross up to a point. 
THE COURT: I remember. 
MR. ISAACS: I dropped the representation when my 


client sold some of the bonds, and I don't believe that they 
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Nave-filed an application for reimbursement of various expenses, 
including my retainer. 

THE COURT: I haven't received it, and I don't think 
the Clerk's office received it. 

MR. ISAACS: I intend to call them, I do not. 
represent them, after this hearing, to let them know where 
things stand. 

THE COURT: Yes. 

MR. ISAACS: And I suppose I should tell them to get 
in anything they want to get in very fast. 


MR. RAKER: Your Honor, without going to the merits 


of this, just procedural, we would have no -- the point l'was 


trying to make, your Honor, was that I think that the substantive 
issues that would be raised by @ petition of that nature by a 
person who does not fall into any of the cateqories of either 
committee or indentured trustee, it would be impossible for us 
to address in what we would plan to file for the 7th. So that 
if your Honor desires to -- would desire to have that heard 
together with the others, I think it would not be compatible with 
the present schedule, 

MR, ISAACS: I did not mean to suagest that it could 
be heard at the same time, I don't think it is possible. | 
think it does involve matters on which the trustee would have to 
have time after something is filed. 

THE COURT: Well. perhaps you can notify them. 
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are not representing them any more? 

MR. ISAACS: No, I do not represent them. 

THE COURT: But if you do see that they get notice, 
then they'll have to decide what action, if any, they want to 
take. We'll at least have it noted for the record that you 
appeared today. 

MR. ISAACS: I did appear. I would expect to file 
something on my own behalf, but I don't expect to file anything 
on behalf of possibly the group. 

MR. RAKER: What I said, your Honor, would, of course, 
apply to Mr, Isaacs, as well. 

wn. ISAACS: Yes. 

THE COURT: Very well. Is there anything else that 
occurs to anyone? 

MR. ZELDES: One mechanical matter, if your Honor 
please. On our order of notice for our allowance for fees, 
Petition for Order No. 800, it was made out for today because 
we originally thought it was going to be -- if your Honor would 

consider that amended to the date that you finally select, why, 
as, we'll give the regular notice. 

THE COURT: Well, we've already selected it. 

MR, ZELDES: May llth. 

THE CouPT: So we'll adjourn the hearing on -- now, 
your is the same date, Mr. Lannotti? 


MR, IANNOTTI: Yes, your Honor, 
(fod @ 
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THE COURT: Those petitions: that is, the indent --~ 
present indentured trustees for the -- each of the second -- 
first and second series is postponed from today, or continued from 
today to 10:00 a.m, at this court in New Haven on May llth, 1976, 

MR. IANNOTTI: I trust, your Honor, ther'es no need for 
further notice, other than notice the Clerk will be givina? 

THE COURT: Oh, no, I think 80, 

MR. ZELDES: Our hasn't been actually mailed out because 


we were waiting for confirmation, when we learned that it wouldn't 


be today, so we'll mail ours out. 
THE COURT: Oh, I see. 
mm. ZELDES: We had submitted the order for today's 
your Honor never sianed eo 
COURT: I never siaqned it? 
ZELDES: You caught it in time. 
COURT: Do I have it here? 
ZELDES: It is before your Honor, yes. 
COURT: I think you sent it with it, I think Mr. 
Iannotti did. 
MR. POLLACK: Your Honor, I submitted to you on behalf 


of the Bondholders' Committee a petition with a proposed order 


of notice. It seems to me in light of these -roceedinags today, 


since that was a petition to renew the earlier filed application, 
that that petition is not even necessary and that order of notice 


need not be signed, since we've 411 aseswmed, it seems to me, now, 
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that there is a renewal of the petitions that were filed back 
in June and they're meeting the schedule as announced today. 

THE COURT: Yes, but this was done -- I never sianed 
it to be heard today, and there's a little difference in that 
respect, so that we should put over the hearing, as I already 
nave ordered, in the cases of Mr. Iannotti, trustee, and Mr. 
zeldes. 

MR, RAKER: On the May llth ~-- if that's not convenient, 
that could commence at eleven o'clock instead of ten, it helps 
us in transportation -- 

THE COURT: Is that agreeable? 

MR. IANNOTTI: Certainly, your Honor. 

THE COURT: Mx. Scott, I wonder if you could more or 
less estimate about when you miaht begin your ten days? In 
other words -- 

MR. SCOTT: I expect to land here on the 8th of June. 

THE COURT: 8th of June? 

MR. SCOTT: Start as promptly thereafter as ~~ 

THE COURT: That's a Thursday, so we could say 
that it starts the next Monday, the 12th, right? 

MR, SCOTT: Right. 

THE COURT: So ten days ~- Oh, wait 4 minute, I'm 

i looking at July. I lost a month, 


The 8th is a Tuesday, and you'll be back in your 


office on the 9th or 10th? 


i 
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Yea, sir. 
Well, suppose we let the ten days run from 
the llth? 

MR, : Right. 

THE COURT: Very well. I think -- 

PROP. MOORE: Your Honor, I have one mechanical 
thing. There were three orders entered on the petition dealina 
with the RRRR Act, conld we have the first declarina the 
effect of the Act as A, 795A, and the next one B, and the 
concludina one as C? 

THE COURT: Marked as such? Yes, 

PROP, MOORE: Yes, 

THE COURT: Very well. We'll adjourn court, I think. 


(Court adjourned.) 
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PROF. MOORE: Before we start the other proceedings, 
I would like to move the admission to the Bar in this proceeding 
of Thomas D. Alcott of the firm of Sullivan and Worcester. He | 
is a member of the Bar of the Commonwealth of Massachusetts, 
Court of Appeals for theFirst Circuit, and the U. S. District 
Court for the District of Massachusetts. 

THE COURT: I think that fully qualifies him, and very 


glad to welcome him to this. 


PROF. MOORE: Here is the latest volume of our 


: Sx 


proceedings, your Honor. 

THE COURT: I take it we will take these up in order. 
Anybody opposed to that? 

PROF. MOORE: No, your Honor. 

THE COURT: All right. We will go ahead with 
Motion fer Order 789. 

MR. SCHLOSS: ‘My name is Irving Schloss, and I am 
appearing this morning on behalf of Lawrence W. Iannotti, 


Successor Trustee, Tyler,.Cooper, Grant, Bowerman and Keefe, 


his counsel in these proceedings. 

The matter we have before the Court this morning is 
a joint Petition for Order 789. That petition has two aspects: : 
first, is a petition by Mr. Iannotti for interim compensation 
for trustee, and payment for legal expenses for the three-year 
period mid-197] to mid-1974. 

THE COURT: Why didn't you bring it down to date or 
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through ‘75? 
MR. SCHLOSS: In light of the problems we are having 


with the ICC, we thought it made sense to first settle on our 


right to be paid for that three-year period before going to 
the expense and effort of preparing another petition. If 


compensation is granted, it is our intention to bring our 


petition down to date. 

THE COURT: Well, Mr. Zeldes “ee enough to go 
ints. 1975. 

MR. SCHLOSS: We will try to do that in due course, 


your Honor. 


The second aspect of our petition is an appeal from 


a final order of the ICC denying interim compensation for 
the period July 1, ‘71 through year end 1972. 

This morning, we'll be focusing on the first aspect 
of the petition, and if the Court orders payment for that 18 
months from mid-'71 to year ending '72, the appeal wi tl be 


withdrawn as moot. 


Turning, then, to the matter of compensation, it is 
our position that the services involved are compensable as 
requested for a number of reasons. First, Mr. Iannotti is a 
Court-appointed individual trustee, and, consequently,he is 
not a volunteer. He represents the largest claimant in this 
reorganization, and as a trustee, is a fiduciary, and subject 


to the prudent man rule. As a trustee, Mr. ITannotti -- and for 
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that matter, as coursel who represent him -- are entitled to 
reasonble compensation under the indenture. As individuals, 
Mr. Iannotti lacks the resources of a corporate trustee and 
requires reasonable interim compensation. 

Related to these fiduciary responsibilities are what 
we and the New Haven Trustee have referred to as the watchdog 


function. By that is meant the inijentured trustee's role as an 


adversary party wnose participation helps insure that the action 
taken in this reorganization is not wasteful and in the best 


interests of the Estate. 


Carrying out that function, I submit, involves 
participation at certain hearings in this court and elsewhere, 
remaining informed of this and related proceedings, and 


meeting and consulting with the New Haven Truste> and his 


counsel in matters of strategy. 

These services are, we believe, consistent with 
reasonable creditor participation, and with reasonable creditor 
protection as intended in the Pankruptcy Act. This sort of 
activity, we believe, is necessary if the reorganization is not 
to be an ex parte proceeding. And that such services are 
beneficial is a fundamental balief of our adversary system. 


Failure to compensate such services may result in 


their disappearance. In these sentences our services -- 
THE COURT: Could I get myself straightened out 


perhaps a little, at least see if I am correct in what you have 
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been doing? 


This portion of your application, of course, was heard 
by the Interstate Commerce Commission, and they have found that 
nothing was dve, is that right? 

MR. SCHLOSS: The ICC's decision related to the first 
18 months. 

THE COURT: That includes what you're talking sxbout 
here, the first 18 months. 

MR. SCHLOSS: That's right. 

THE COURT: Now, you have before me this morning an 
appear from that holding by the ICC and an application directly 
to the Court in the light of the new law. 

MR. SCHLOSS: That‘s correct, your Honor. 

THE COURT: So the first thing to deal with, I take 
it, is the holding of the Interstate Commerce Commission on 
this period? 

MR. SCHLOSS: Our position is that if your Honor 
should grant the relief we have requested, the appeal would be 
essentially moot. 

As your Honer ruled, the ICC no longer has jurisdic- 
tion or role in these proceedings. 

THE COURT: I understand, but lest the question be 
raised, I should think if they had made some kind of a determina-~ 
tion prior to the effective date of the new act, it might be 


Claimed that that was a res judicata, and it seems to me that 
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should be ruled on, disposed of first, and I am prepared to do 
that, because it does seem to me that the action taken by them 
was completely unlawful. The effect of what they did, and it 
persisted then, and if the ICC still had authority to pass upon 
these compensation matters in the first instance, it would 
completely frustrate the ability of the Court to appoint anybody 
to a position as indentured trustee. 

It seems to me that statute, the law, custom and 
everything else, requires the Court see to it that there is 
indentured trustee appointed for bond issues such as this. 

I suppose everybody here at least knows the history 
of the proceeding here. The Manufacturers Hanover Trust 
Company was the indentured trustee, and then resigned because 
of matters of disqualification that came up, and they elected 
to continue, I believe, as indentured trustees -or issues of 
the New York Central or Penn Central or both, and withdrew from 
their office as indentured trustee for the first series New 
Haven bonds. 

’ As everyone here recollects, a very diligent effort 
was made by contacting banks practically all over the eastern 
tnited States to find some institution that would take on -- 
as qualifie¢ banking institution -- take on the appointment as 
indentured trustee, and the Court was totally unable to find 
anyone, any institution that would take it, and in that 
situation appointed Mr. ITannotti, and in due course, he qualified 
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and has acted in that capacity ever since. 

Now, if the ICC would take it on itself, or any other | 
commission or board, to say that, "All right" -- to the Court -- 
"you go ahead and appoint, but Sante think they are going to 


be paid anything,” well, of course, the problems of getting 


an institutional trustee would be made utterly nopeless, 

even under more favorable circumstances, and that the Court 
would certainly not feel it could cali upon any member of the 
Bar, qualified as he might be, to take it on those terms. 

So it seems to me the action they took completely 
frustrated the carrying out of the duty stants the Court had, 
and for that reason, my point of view, I must say the action 
was highly unlawful, so their determination in the case is 
overruled and vacated, and any entry of decision made pursuant 
thereto is reversed. : 

Now, I understand that the -- there is another, of 
course, application directed to this Court, and I -- you propose 
to take up first, and if we take that and go ahead with it, then 
the other thing can die on the vine. I think it's better to 
dispose of it in this expressed fashion rather than leave it 
to the inference -- it's withering on the vine, so you go ahead 
now, and you're now going to cover the period from the beginning 
up to December 31, ‘74. 


MR. SCHLOSS: Actually, mid-1974. We have been doing | 


go 


| 
| 
this in 18-month segments. 
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THE COURT: Call it midnight, if you want to. 

MR. SCHLOSS: What we are saying, essentially, is that 
our services are siioueniaa on essentially the two major 
reasons: one, that we are fiduciaries; and two, that we are 
acting as a watchdog. 

I think in that sense, we are talking about services 


that are administrative and routine: that is, they are either 


compelled by fiduciary responsibilities’ or by the necessity 
of acting as a watchdog. 
THE COURT: Part of the administrative duties, that 
is sort of bookkeeping and accounting, and all that has been 
retained, I think, by the Manufacturers Hanover, is that right? 
MR. SCHLOSS: That's right. ‘They stili act a: 
transfer agent or registrar. 
THE COURT: So whether conferring with them or not, 
that part is not included in what you're talking about? 
MR. SCHLOSS: That's correct. We do have tc deal to 
a limited extent with the bondholder inquiries and the like. 
I think what we are saying is that those services that when we 
perform, we are virtually compeiled to perform as fiduciaries 
and as a watchdog. 
For those reasons, we reqard our services as beneficial 
to the Estate and as not duplicative. The proposed petition 
for interim compensation and for the allowance of legal expenses 


represent hourly rates that are usually charged by Tyler, Cooper 
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to its clients for the services rendered by the lawyers 
involved, and those hourly rates also reflect the charges for 
those lawyers' time during the period involved. 

In addition, we believe those hourly rates are also 
consistence with those charged by other law firms in Connecticut. 

THE COURT: They are not all the same. 

MR. SCHLOSS: It's in the ballpark, I think it's 
consistent with those figures that are charged by other law 
firms. 

THE COURT: Does the Bar have any minimum fee 
schedule any more? 

MR. SCHLOSS: I don't believe they do. 

> COURT: TI think some decision said that was 
improper. 

MR. SCHLOSS: In terms of our experience as a firm 
practicing in Connecticut, it seems to us that the figures 
are consistent. 

I should add that we have modified our petition in one 
resvect, and that was to state that administrative and routine 
services for that decision should be deemed to include watchdog 
services. We made that argument principally to avoid the 
Commission's jurisdiction, and, in effect, our netition -- 

THE COURT: Of course, they didn't pretend to have 
jurisdiction over that. They disclaimed it a number of times. 


MR. SCHLOSS: Yes, that's the reason why we made that 
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claim is to preserve our rights. 

THE COURT: Well, on the other hand, watchdog services, 
seem to me, in a broad sense, does include carrying out a 
responsibility of following everything with some care, and 
it's a little more than -- it's automatic administrative act. 

MR. SCHLOSS: I agree with your Honor. Since we are 
the proponents of the petition, the burden of proof is upon us. 
And we have, as your Honor is aware, submitted a considerable 
volume of papers to this Court in regard to the petition. 

The Petition for 789 is a verified petition. Tl: 
Petitions for 691 and 774, which are the original petitiony sent 
down to the ICC, were also verified, and we have submitted to 
the Court as exhibits to the pending petition, and Mr. 
Tannotti's verified statement before the Commission, and his 
ghebeteint affidavit, which is part of our petition for 
reconsideration before the ICC. 

In light of that volume of evidence, we do not want -- 

THE COURT: Do you know the -- perhaps you don't 
have the bound volume of the -- 

MR. SCHLOSS: I don't have it with me. 

THE COURT: You don't happen to know the page 
reference, do you, to -~- the first two petitions? 

2. SCHLOSS: No, I don't, your Honor. I could 

you the dates. 

THE COURT: If you give me the date and number -- 
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MR. SCHLOSS: The first of the petitions was 
and it's dated, I believe, in March of 1973. 

THE COURT: The second one? 

MR. SCHLOSS: The second one is 774, and the date 
on that -- I will have in a minute -- it's November of 1974. 
It appears to be the 15th day of November of '74. It was 
filed with the Court. 

THE COURT: The present one, 789, of course, we have 
before us, and then there is the modification. That was 
filed, too? 

MR, SCHLOSS: That's correct, your Honor. 

COURT: That 789 was December 23, 1975? 

SCHLOSS: That's correct. 

COURT: And the modification -- is that the 23rd 
of March? 

SCHLOSS: Yes, sir, it appears to be. 

COURT: Go ahead. 

SCHLOSS: In addition to those papers, we have 
two further affidavits on file. They were originally filed 
with the ICC. Mr. Iannotti's verified statement when the first 
petition went down to the ICC,and an additional affidavit filed 
as part of our petition for reconsideration before the Commission. 
In light ot the -- 

THE COURT: What are the dates of those? 


MR. SCHLOSS: The verified statement is dated 
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December 20, 1973, and the additional affidavit is dated April 
29, 1974. ; 

In light of those fects, we do not propose to introduce 
any additional evidence or testimony at tis time. 

Mr. Iannotti is, however, in the courtroom and will 
be available for examination on tne matters in the petition 
should any of the parties present’wish to examine hin. 

But our position is that your Honor is sufficiently 
familiar with the services rendered that you can rule upon 
the matters in the petition. 

If your Honor wishes, I am prepared to review the 
services rendered over the three-year period in a very summary 
fashion. There is already a breakdown in the Petition for 
No. 789 by category of service, and I can, if your Honor wishes, 
review that for you. 

THE COURT: I read it. Unless somebody else wants 
it read, unless there is something you want to add or feel that -- 

MR. SCHLOSS: There is nothing materially different 
from what has been filed with the Court. 

I would like to hand up to your Honor a proposed 
form of order. I have copies which I will circulate among 
counsel who are present. 

THE COURT: JI think with perhaps all of these, I will 
not issue the orders until I have had a chance to hear all the -- 
I will keep it in mind. I have it here. 
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MR. SCHLOSS: Our proposed form of order does not take 
into account your reversal of the ICC decision, and,if you wish, 
we are prepared to submit a revised ferm of order that will 
take that into account. 

THE COURT: All right. 

MR. SCHLOSS: Thank vou. 

THE COURT: You can make that a separate order. This 
one is all right, I guess. 

Do you want to inquire? 

PROF. MOORE: Your Honor, we have been through the 
verified pleadings, affidavits and so forth, and we do not 
desire to cross examine. We just stand on the statement and 
position that .* have filed. 

THE COURT: Very well. We have your statement, your 
answer, and your statement of position on this. I have copies 
of that. 

PROF. MOORE. Yes, you do, your Honor. 

THE COURT: Do you want to cross examine Mr. Iannotti? 

MR. ZELDES: I don't think it's necessary. 

THE COURT: Anybody else? 

If not, we will go on to the Motion for Oder No. 800, 
which is Mr. Zeldes' petition. 

As I understand it, the ICC didn't do anything to you 
at all, did they? 


MR. ZELDES: That is correct. They ignored us. So, to 
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that extent, we are in somewhat of a different position than 
Mr. Lannotti. 

THE COURT: We don't have to clear the deck before we 
take any action? 

MR. ZELDES: Correct, your Honor. 


If your Honor please, I am here on behalf of the 


Petition for Order No. 800, which really incurporates two 


prior applications, and perhaps at the outset I should give 


e 


you those dates. The initial one was Petition for Order 

No. 718, dated January 28, 1974, and included the period 
February 11, 1972 through December 31, 1972. The second 
application was a petition for an order, which I don't believe 
ever got a designated number, but it was dated June 1l¢é, 1975, 
and it covered the period January 1, 1974 to June 15, 1975. 

Just as in the prior application, if your Honor 
please, we have set forth the nature of the services rendered 
by my firm and by me. 

I think perhaps if any overall summary of the legal 
position needs be raised, I think Professor Moore summarized it 
well at page 6 anu 7 of his statement wherehe stated that the 
indentured trustee, the review of the matters coming before the 
Court and otherwise keeping informed of developments in the 
reorganization proceeding and their fulfilling of their duties 
ander the trust indentures in and of themselves constitutes 


|| benefits to the Estate and explained the trustee's position 
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at the same time. 


I think it might be appropriate, however, for me to 
give you some more detailed information very briefly concerning 
the nature of the charges, the amount of the charges made on 
behalf of our petition. 

In the initial petition, the one dated January 28, 
1974, we seek compensation at the rate of $60 per hour, and I 
might add that . our normal rates were somewhat greater than 
that at the time for our regular clients. Mine being charged at 
the rate of $75 an hour, and other partners of our firm being 
charged at the rate of 65 at that time. 

The second petition, the one dated June 16, 1975, we 
seek compensation at the rate of $65 per hour, and I have one 
memorandum de I thought would be appropriate to submit to 
your Honor. 

Judge Blumenfeld, at the request of the parties in 
the Hartford Fire, ITT antitrust case, asked me to serve as 
a special master on -- really, a minimaster -- to umpire a 
little bit of discovery proceedings between Mr. Royaton and his 
group and the ovdaintiff's group, and compensation was awarded 
to me in connection with that matter at the rate of $75 an hour, 
and I nave a copy of Judge Blumenfeld's memorandum that I thought 
might be helpful. I have given a copy to Mr. Moeller. 

If your Honor please, I have nothing else to offer 


at this time, unless, as in the case preceding us, there are any 
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further questions that might be directed to Mrs. Amendola or 
to me; the nature of the work performed is set forth in the 
applications that are before your Honor. 

THE COURT: Very well. Do you wish to inquire of 
Mr. Zeldes, Professor Moore? 

PROF. MOORE: No, your Honor. I don't wish to cross 
examine Mr. Zeldes nor his associate. We have read the papers, 
they are verified, the affidavits -- and at the last time we 
argued that this Court had jurisdiction over all of these 
proceedings. We adhere to that. 

The brief on that is with you, and we are contant to 
stand on the statement and position which we have filed. Thank 
you. 

THE COURT: Very well. 

Anyone else wish to be heard? 

You have no further proceedings, Professor Moore? 

PROF. MOORE: Yes, your Honor, I do. 


THE COURT: . Yes, we have another motion. 801. Per 


PROF. MOORE: One is per diem compensation matter, and 
the other is a tort lawyer. 

First, I should like to hand up an affidavit of 
service of process in relation to both Petitiens for Orders 


No. 801 and 803, and ask the Court to find that due and adequate 


notice has been given. 
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THE COURT: Very well. I find that notice has been 
given to the hearing on Petition 801 and 803 in accordance with 
the orders of notice. 

PROF. MOORE: In connection with the Donovan petition, 
which is verified, we think that the compensation claimed is 
very just. In fact, it is at a rate that was agreed upon by 
Mr. Smith with the firm, and this includes the per diem matter. 
All of the per diem payable on the part of the New Haven has 
now been compromised, ended, with the exception that under the 
last agreement we have the rest of the year to pay some four 
hundred odd thousand dollars. 

THE COURT: Wasn't there something left on the union, 
in Boston? 

PROF. MOORE: That's correct. That pertains -- that 
was an offset between New Haven and the Penn Central. 

THE COURT: I think there has been a remarkable 
achievement taking care of all of the per diem claims over these 
past years, and the very favorable disposition that's been made 
of them. I think the Trustees, as counsel and as special counsel 
concerned, are all entitled to a great deal of commendation for 
carrying out such a fine achievement on behalf of the Estate. 

With respect to this petition, I have read it, as you 
say, it's a sworn petition, and unless someone wishes to be 
heard on it, has anything to add, I will grant the petition. 


PROF. MOORE: The settLements were made at approximately 


wet &£ 
SANDERS, GALE & RUSSELL 
Certified Stenotype Reporters 


664 PROSPECT AVENE? 


25 percent. It varied somewhat depending upon the particular 
time the car day fell, because the rates were -- we started 
with a two dollar dollar rate, and then wound up with two-fifty, 
but it worked out so that we settled the per diem for around 

25 percent, and aside from mentioning the counsel, the Trustee, 
certainly our comptroller, especially during the ne two years, 
worked very effectively in cleaning up these latter cases and 


also collecting per diem accounts receivable due New Haven. 


We did have a few of those, and he collected about four hundred 


thousand dollars. 

THE COURT: I think it's a great burst of work, and 
we look back at 1961 and look forward -- well, I worked on a 
fishing boat when I was in college a couple of years, and we 
make a pretty good haul, the captain would say, "That was 
better than I was in hopes," and it seems to me this comes in 
that classification. 

PROF. MOORE: I would like to hand up the order for 
payment of compensation and expense. 

THE COURT: Fine. 

PROF. MOORE: The second case concerns payments of 
compensation approving reimbursement cf expenses to John D. 
Dwyer -- 

THE COURT: Petition 603. 

PROF. MOORE: -- who is one of our tort lawyers in 


Massachusetts. The petition is verified. We know what he has 
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done, and it's for a period from July 1, 1974 through July 31, 
1975, and the grand total is $8,650.13. 

I may say that in Connecticut we have only one case 
left. In Rhode Island, there are four cases, which our counsel 
keeps telling us to leave them alone and let them wither on the 
vine. In New York, we have a total of 23 cases left yet, and 19 
cases in Massachusetts. 

THE COURT: Suppose they don't move very fast in New 
York and Massachusetts? 

PROF. MOORE: I think they will move a little faster 
now, but we have gotten Mr. Butron out from under the jurisdic- 
tion of the ICC, for two years he hasn't gotten any pay, aud 
being a personal injury lawyer, he wasn't accustomed to that 
kind of treatment. 

THE COURT: He always dealt with other people's 
personal injuries, not his own. 

PROF. MOORE: I think that's all, your Honor, sir. 

THE COURT: Very well. Anyone wish to be heard on 
either of these? If not, we will approve the petitions and 
orders may issue accordingly. 

I guess -- is that all there is -~- do you have 
something? 

MR. ZELDES: I had a minor point on my -- for Petition 
800. We submitted an order with the petition, and I would 


request permission to submit a modified order to conform just to 


202 a 
SANDERS, GALE & RUSSELL 


Certified Stenotype Reporters 


064 PROSPECT AVINIT 14] CHURCH Siacki 


the administerial aspects of when the hearing was held, since, 


as you recall, it was held, it was originally scheduled for 
an earlier date and continued to this date, but I would ask 


that there be a form of order that we have complied with the 
order of notice, and we will submit that, too, if your Honor 
please. 

THE COURT: Very weil. So found. 


The next hearing is next -- 


PROF. MOORE: The 18th. 


THE COURT: Tuesday, next Tuesday. 


PROF. MOORE: It's 10:0” a.m, 


THE COURT: 10:00 a.m. in Bridgeport. 


7 


(Court adjourned at 11:45 a.m.) 
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THE COURT: Anyone else have any 


avidence to offer? 


© 


M?, GROADLEY: Your Honor, I am 
John roadiey from the Department of Justice. I's 


sorry we were late, but we were in court in 


ee ee oe ee eo 


New York this morning. I don't have any evidence, 
but the reason we came up bere was to bring to 
the Court's attention the fact that the Secretary 
of Transportation has deterained to seek a 
gandatory legislation to the -- 

TIE COURT: Who is seeking this? 

MR, BROADLEY: The Secretary of 
Transportation. 

THE COURT: Ob, I see. 

MR, BROADLEY: To return the 
jurisdiction over the compensation matters to 
the Inter-State TComnmerce Commission. We have a 
Motion For Leave to file Menorandums on amount of 
time and a Memorandum which sets forth the text 
of. the Secretary's proposed legislation. It is 
hoped that the Amendment can be sdéed onto an 
Antrak Inoprovement GLll which has already been 
reported out by both the Senate Comsittee and the 
House Inter-Stcte and Forcign Comserce Committec. 


It is expected that the resolution of the Amtrak 
hosdv 


ye 
B: 


watter wil! occur within the next four to five 
weeks and, iw vefully, the resolution of the 
Secretary's proposed anencnent would occur within 
that time. 
we thought it proper to bring to the 
Court's attention and also to the attention of the 
parties in this proceeding the fact that a possible 
change in the jurisdictional framework for this 
type of determination could occu. within the near 
future, and if Your Honor would like, I could give 
Your Honor a copy of the Memorandum innediately. 
We wie yet filed it with the Clerk. 
THE COURT: Very well. 
MR, BPoADLEY: (Hands document) 
MP, BADER: Your Honor, I will object 
to the receipt of this swaterial bots on the grounds , 
that it is ovt of time ani also on the ground 
that it is irrelevant ana imuaterial. 
MR. POLLACK: IT will join in that 
objection, Your stonor. 
WX, STANTON: So will we, Your Honor, 
with the submissivn that the Court aust decide 
the eetitions under the present law, not on the 


forecast as to the future course of statutory 


proceedings. 


2060 


THE COURT: Well, of course, there 
is no such law passed at the present time. Ags 
I understane you, a committee of what, both the 
House anJ senate? 

MK. BRPOACLEY: Committees have 
reported out the Amtrak amendatory legislation. 

THE COUNT: But 1 mean does it 
contain a provision tnat jurisdiction over 
compensation matters snouli be passed upon by 
the 1.0.0. ¢ 

Mi, (SROMACL EY: No. It doesn't, 
Your tonor. They are seeking a floor amendment 
in the Senete. 

T.c GIURT: well, a8 it Stands now, 
of course tne law is the way it was when the 
necember Act was pzssec or whatever the date of 
the Act is. 

MR. GHOADLEY: Yes, Your Honor. 

Pri COUNT: So, actually, there is no 
change in the law. 

DR. SRUATLLY: There is no change in 
the law, but we tought we ought to bring to 
your attention the po8Sicility. 

lit CuukT: Iney are waning an 


effort to have a changes 


ROTH 


MR. SROADLEY: Yes, Your Honor. 

THE COURT: maybe sone others are 
trying to change it soue other way. 

PROFESSOR MDIRE: At the last 
proceeding we had it was my understanding the 
Inter-State Commerce Commission had acceded 
completely to your jurisdiction, making no 
objection. 

THE COURT: They so stated. 

MR. KAPLAN: May I be heard on that 
point, Your iionor? 

THE COURT: Yes. Who are you? 

oR, KAPLAN: My name is Kenneth Kaplan. 
I represent the {Inter-State Commerce Conmission. 
we were advised by the teapartment of Transportation 
yester .ay that they would awake this presentation 
here this sworning. 

The Commission itself has not had the 
opportunity to be informed of the proposed 
legislation, has not seen it, and has not commented 
in any way at the present time. liowever, we would 
ask the Court aiong with the Depsectment of 
Transportation anc the tepartment of Justice to 
stay its action here on these petitions until 


such time as the Congress does have an oppor tunity 
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it status quo until such tive as legislation is 


actea on either for or against. 


to act on tais legislation and, in effect, keep | 


Tith COURT: I take it this is only 
being sought by the Inter-State Comaerce Comsission? 

MR, XAPLAN: No, sir. This is not 
being sponsored by the Inter-State Commerce 
Commission. We are just an interested party. 

MR. BADER: May I inquire as to «ho 
authorized the Inter-State Jowwerce counsel to 
Seek a Stay here withcut papers’ 

PR. KAPLAN: My only purpo6e here this 
eorning is to keep it status quo until such tise 
as Congress does act. 

THE CoUKT: Of course, there are all 
sorts of bills Congress is pulling and holding 
wath an iafinite number of conflicting interests 
in this railroad field. It's about as wixed as 
it coulc possibly be ani it doesn't seen to ne 
that it is necessarily going to come to rest in 
three of four weeks. After all, these people 
have wuiteG a iong time, and I reaily see no 
justification for attempting to stay the proceedings 
of the Court. You can't teli when it would ever 


come to rest and by the tiae that tine is alwost 


Roth 


up, I suppose other propositions cose in and if 


the Court is going to have to continue to hop, 


skip and jump according to proposed legislation, 


why, we would be in the position of a twirling 
Gervish most of the time. I will deny the stay. 

MR. KAPLAN: Thank you, Your Honor, 

Ti COURT: Anybody else have anything 
on which they wish to be heard? 

(Mo response. ) & 

THE COURT: Well, I think if the 
Cc uxt has nothing further and no one has anything, 
would you like to be heard, ar. Migdal? 

WR, MIGCAL: Your Honor, I thought 
that we were going to have a chance to make sone 
closing appeal on the basis of the briefs that 
had been submitted, and I would like to say 
something with respect to the legal points in 
the matter. 

QOURT: Very well. Go right ahead, 

MIGDAL: If it is permissible at 
this time? 

COURT: Certainly. 

MIGJALt There has been an 
enormous anount of labor in this case, and I feel 


that the benerits to the estate have been plainly 
plOar 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In the matter of 
THE NEW YORK, NEW HAVEN 
AND HARTFORD RAILROAD COMPANY, 


In Proceedings for the 
Reorganization of a 
Railroad 


Debtor 
No. 30226 


el eet Net et ee Se” 


MOTTON FOR STAY OF JUDGMENT 
ENTCRED PURSUANT TO SECTION 
77(c) (12) OF THE BANKRUPTCY ACT 
PENNTNG APPFAT. | 


Comes now the Interstate Commerce Commission, pursuant 
to F.R.C.P. 62(d) and (e), and moves this Court to stay, pend- 
ing appeal, its judgment entered on June 30, 1976, in the 
above-captioned proceeding. A memorandum in support of the 
Commission's position is attached to this Motion. 


Respectfully submitted, 


ARTHUR J. CERRA 
General Counsel ° 


CHARLES H. WHITE 
Associate General Counsei 1 


KENNETH G. CAPLAN 


Attorney 
Interstate Commerce Commission 


Washington, D.C. 20423 
(202) 275-7740 yl 


Attorneys for the Interstate Commerce Commission 


AWAY 


- 
LUG 27 1976 IN THE 

OFFICE OF UNITED STATES DISTRICT COURT 
GENERAL COUN HE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


Jo the Matter of gai iy ete ) 
THE NEW YORK, NBW HAVEN AND fie anane 
HARTFORD RAILROAD COMPANY, Res , 

Debtor. 


FINDINGS AND CONCLUSIONS ON MOTION OF IN- 
TERSTATE COMMERCE COMMISSION FOR STAY 
OF JUDGMENT PENDING APPEAL 


The motion of the Interstate Commerce Commission for a stay 
of judgment of June 30, 1976, concerning the award of com- 
pensation and reimbursement of fees pursuant to § 77(c) (12) of 
the Bankruptcy Act, 11 U.S.C. § 205(c)(12), having come on 
regularly for hearing; and all parties having been heard or given 
an opportunity to be heard, and the Court being duly advised in 
the premises, 

Now makes its findings and conclusions as follows: 

This Court’s Orders of April 14, 1976 are res judicata and 
binding upon the ICC that, by virtue of § 618(b) of the RRRR 
Act, all powers and duties of the ICC under § 77 of the Bank- 
ruptcy Act with regard to proceedings for reorganization of the 
New Haven terminated as of February 5, 1976, and then became 
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vested in this Court, including the adjudgment of fees and ex- 
penses under both § 77(c)(2) and § 77(c) (12) and whether the 
fees and expenses related to services rendered before or after 
February 5, 1976. 


II. 
The ICC s Appeal from the judgment of June 30, 1976 is 


frivolous. 
1. The issues which the ICC states that it proposes to raise 
on the appral are not real issues in the context of this case. 


2. The appeal is an impermissible collateral attack upon the 


Order of April 14, 1976. 


3. The ICC has no standing to appeal from the Court's judg- 
ment on the merits of June 30, 1976. 

4. The ICC made no objections or legal challenge until this 
appeal either as to jurisdiction or the merits during the pro- 
ceedings that culminated in this Court's judgment of June 30, 
1976; and may not now be heard on an appeal from that judgment. 


FLL. 


The ICC is not entitled to a stay because it fails to show, inter 
alia, that there is a likelihood it will prevail on appeal, or that any 
injury will be suffered if the judgment is reversed or modified. 

ENTER: 
Rosert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 
Dated: August 7th, 1976. 
ae © 


IN THE 


seinen PCE SUNRETED STATES DISTRICT COURT 
R THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of = 


THE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD COMPANY, 
Debtor. 


ORDER DENYING MOTION OF INTERSTATE COM- 
MERCE COMMISSION FOR STAY OF JUDGMENT 
OF JUNE 30, 1976 PENDING APPEAL 


This Court having heard the Motion of the Interstate Com- 
merce Commission for Stay of Judgment of June 30, 1976 pend- 
ing its appeal, and the Court having made its findings and con- 
clusions, now ORDERS: 


That the Motion of the Interstate Commerce Commission for 


a stay pending its appeal be and the same is denied both as a 


matter of law and a matter of discretion. 


ENTER: 
Rospert P. ANDERSON 
United States Circuit Judge, 
sitting by designation. 


Dated: August 10th, 1976. 
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AD 
a 
Petition for Order No. 691 


In The 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN PROCEEDINGS FOR THE REORGANIZATION 
GF A RAILROAD 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 


HARTFORD RAILROAD COMPANY, No. 


Debtor 


er ee et et et ee te ee 


PETITION OF TYLER, COOPER, GRANT, BOWERMAN & KEEFE, COUNSEL 

TO LAWPENCE W. IANNOTTI, SUCCESSOR TRUSTEE UNDER DEBTOR'S 

FIRST AND REFUNDING MORTGAGE DATED AS OF JULY 1, 1947, FOR 

ALLOWANCE OF INTERIM COMPENSATION FOR THE PERIOD JULY 1, 1971 
THROUGH DECEMBER 31, 1972 


NOW COME Tyler, Cooper, Grant, Bowerman & Keefe, counsel to 
Lawrence W. Iannotti, Successor Trustee under the Debtor's Pirst 
and Refunding Mortgage dated as of July 1, 1947, and respectfully 
represent: 

1. That from July 1, 1971 through December 31, 1972, your 
petitioners, Tyler, Cooper, Grant, Bowerman & Keefe, rendered pro- 
fessional services to the aforesaid Successor Trustee with respect 
to such matters as were directed by the Successor Trustee, and that 
they have continued to do so since December 31, 1972. 

2. That on September 3, 1971, this Court by Order No. 655 
appointed your petitioners as legal counsel to the aforesaid Suc- 
cessor Trustee. 


3. That your petitioners have not previously filed herein any 


petitions fer the allowance of interim compensation and cae 
ment of expenses from the estate of the Debtor. 

4. That during the period July 1, 1971 through December 31, 
1972, your petitioners, in rendering such professional services, 
have devoted a total of 772 hours through 3 of its lawyers, of 
which time 380 hours were spent by Lawrence W. Iannotti, a partner 
of petitioners, as more fully set forth in Appendix A hereto. 

5. That the services rendered by petitioners during the 
period covered by this petition are set forth in detail in Appeddis 
A hereto, and may be classified as falling into five general cate- 
gories: 

A. Matters relating generally to the Debtor's 
reorganization and the duties of the Successcr Trustee. 

B. Matters relating to the appeal taken by the Trustees 
of the Property of the Penn Central Transportation Company in 
the United States Court of Appeals for the Second Circuit. 

C. Matters relating to the appeals to the United States 
Court of Appeals for the Third Circuit brought by various 
New Haven interests from several orders entered by the Penn 
Central Reorganization Court. 

D. Matters relating to the preparation and filing of 
a petiticn for a writ of certiorari to the United States Court 
of Appeals for the Second Circuit filed in the United States 
Supreme Court, and a response to the petition for a writ of 
certiorari before judgment to the United States Court of 
Appeals for the Third Circuit, filed by the New Haven Trustee. 

E. Matters relating to the protection of the New Haven 
Estate's position in the reorganization of the Penn Central 


Transportation Company under Section 77 of the Bankruptcy Act. 


6. That reasonable compensation for the services rendered 
by your petitioners, as counsel for the aforesaid Successor 
Trustee in this proceeding, can be determined at the conclusion 
of the proceedings, but that petitioners properly should receive 
interim compensation pending completion of the prnketings and 
the filing by petitioners of a petition for allowance of final 
compensation. t 

7. That this Court held in a decision dated July 28, 1969, 
reported at 304 Federal Supplement 1121 that counsel for Indenture 
Trustees might file for interim compensation, that such petitions 
would be entertained, and that such compensation be paid in cash. 

8. That the tasks and responsibilities which were reposed in 
your petitioners as legal coun’ 1, the nature of the professional 
services performed, the benefits to the Debtor from such services 
and the time spent are such as to justify interim compensation for 
your petitioners for the period July 1, 1971 through December 31, 
1972, in an amount not less than $42,450, plus reimbursement for 
disbursements of $1,850.91 as itemized in Appendix B hereto. 

9. That all interim compensation granted your petitioners and 
all fixing of maximum limits of interim compensation by the Inter- 
state Commerce Commission should be without prejudice to a petition 
for final compensation and the fixing of maximum limits by said 
Commission with respect thereto. 

WHEREFORE, your petitioners pray that this Court: 

1. Enter an order for transmittal by the Clerk of this Court 
to the Interstate Commerce Commission of copies of the within peti- 
tion of Tyler, Cooper, Grant, Bowerman & Keefe for allowance of 


interim compensation, and of such order, to the end that said Inter- 


state Commerce Conmission, upon receipt of such copies, may approve 


the maximum limits of the allowance to be made for interim com- 
pensation of Tyler, Cooper, Grant, Bowerman & Keefe for services 
for and on behalf of the Successor Trustee of the Debtor's First 
and Refunding Mortgage Bonds for the period July l, 1971 through 
December 31, 1972; and 

2. Reserve jurisdiction to consider and pass upon the allow- 
ance of interim compensation to petitioners for services rendered 
from July 1, 1971 through December 31, 1972, upon receipt by this 
Court of the report of said Interstate Commerce Commission approv-~ 
ing said maximum limits of allowance for interim compensation. 

Dated at New Haven, Connecticut, this go day of february , 
19:73. 


TYLER, COOPER, GRANT, BOWERMAN & KEEFE 


Await Ur figla 


Donald F. Keefe, A Pgrtner 


STATE OF CONNECTICUT) 
) wie New Haven, February 9, 1973 
COUNTY OF NEW HAVEN ) 

Donald F. Keefe, a partner in the firm of Tyler, Cooper, Grant, 
Aowerman & Keefe, counsel to the Successor Trustee under the First 
and Refunding Mortgage 4% Bonds of The New York, New Haven and Hart~- 
ford Railroad Company, Debtor, being first duly sworn, deposes and 
savs that he has read the foregoing petition and knows the contents 


thereof an@ that the same is true to the best of his knowledge and 


belief. ne: 


esi 


i Corin will oa oe 


Subscribed and sworn to before me this 9th day of February, 


1973. 


My Commission expires: 


(Notarial Seal) April 1, 1976 


APPENDIX A 


TO PETITION FOR ORDER NO. 691 OF TYLER, COOPER, GRANT, BOWERMAN 

& KEEFE, COUNSEL TO LAWRENCE W. IANNOTTI, SUCCESSOR TRUSTEE UNDER 
THE DEBTOR'S FIRST AND REFUNDING MORTGAGE DATED AS OF JULY 1, 1947, 
FOR ALLOWANCE OF INTERIM COMPENSATION FOR THE PERIOD JULY 1, 1971 


THROUGH DECEMBER 31, 1972 


Introductory. ° 
This Appendix sets forth in detail the nature of the work per- 


formed by petitioners, the resulting accomplishments and benefits 
to the Debtor's Estate and the Bondholders’ in erests, and the 


responsibilities placed upon petitioners. 


Time Expended. 
During the period from July 1, 1971 through December 31, 1972, 


Tyler, Cooper, Grant, Bowerman & Keefe rendered professional services 
by 3 of its lawyers who devoted to the matters set forth in detail 
below a total of 772 hours as follows: partners, 383 hours (of 

which 380 hours were spent by Lawrence W. Iannotti); and associates, 


389 hours. 


The work performed by petitioners at the direction of the afore- 
said Successor Trustee during the period from July 1, 1971 through 
December 31, 1972 may be classified as falling into five general 
categories. Such work, together with benefits and responsibilities 
in connection therewith, is set forth in detail as follows: 

A. Matters relating generally to the Debtor's reorganization 

a. Nature of Service. In order to represent the Successor 

Trustee effectively, counsel was required to review initially the 


First and Refunding Mortgage and Indenture, to review and examine 
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pertinent documents dealing with prior events in the Debtor's 


reorganization, and to engage in discussions with counsel for the 


resigning Indenture Trustee. All of these activities were conducted 
exclusive of the substantial periods of time necessary to’ familiar- 
ize counsel with the earlier proceedings which gave rise ultimately 
to the appeals taken by the New Haven interests in the United States 
Court of Appeals for the Third Circuit and by the Penn Central 
Trustees in the United States Court of Appeals for the Sicoad Cir- 
cuit. The petitioners prepared for and appeared at several hearings 
in the United States District Court for the District of Conmecticut 
with respect to funds held by the Manufacturers Hanover Trust as 
Indenture Trustee, with respect to the sale of real property in New 
London, Connecticut to the New London Redevelopment Agency under the 
equitable lien declared and imposed by the United States District 
Court for the District of Connecticut, with respect to various 
settlement proposals involving the Penn Central Trustees and others 
regarding the sale or lease of various former New Haven Railroad 
lines, and with respect to various petitions for conpensatiom and 
other petitions submitted by the New Haven Trustee to the New Haven 
Reorganization Court. Petitioners have conferred on several occa- 
sions with the New Haven Trustee, his counsel, and counsel for the 
‘New Haven 4% First Mortgage Bondholders' Committee in regard to the 
condition of the New Haven Estate, the status of the reorganization, 
pending litigation, and future proceedings. With the exception of 
the initial review, these activities are continuing and are still 
necessary for petitioners to represent the Successor Trustee ade- 
quately. 

b. Benefit. As a result of the consultations and reviews 
discussed above, petitioners have been able to represent the inter-~- 
ests of the New Haven Estate and the First Mortgage Bondholders 


in an effective and competent manner as described below. Peti- 


tioners were initially at a disadvantage since they were appointed 
at a time when the New Haven reorganization had been in progress 
for ten years and the New Haven Estate was the subject of complex 
litigation in several courts. By dint of their efforts, petitioners 
were able to participate in the proceedings then pending and to aid 
in the representation of the Estate's interests in several courts. 
c. Responsibilities. Petitioners have been responsible for 
the formulation and presentation of the position of the Successor 
Trustee as the representative of the First Mortgage Bondholders and 
a party in interest in the New Haven Estate before several courts, 
including the United States District Court for the District of Con- 
necticut. As described in greater detail below, they hawe been in- 
volved in the preparation of briefs, the arguing of cases, the 
review of settlement proposals, and the entire range of actiwities 
in which attorneys normally engage in large-scale complex litigation. 


ad. Time. 143 hours. 


B. Matters relating to the Appeal taken by the Trustees of the 
Property of the Penn Central Transportation Company In the 
United States Court of Appeals for the Second Circuit. 

a. Nature of Service. Following the decision of the New Haven 
Reorganization Court declaring an equitable lien and constructive 
trust upon the former New Haven assets, the Penn Central Trustees 
perfected an appeal in timely fashion to the Second Circuit. Follow- 
ing close analysis of the Penn Central Trustees’ brief and in opposi- 
tion to the Penn Central Trustees' position, petitioners submitted a 
brief of approximately 60 pages in length. Independent and extensive 
arguments in support of the New Haven Reorganization Court's decision 
were presented in that brief. Petitioners also participated in one 
third of the oral argument before the Court of Appeals for the Second 
Circuit on January 3, 1972. In order properly to represent the 


Successor Trustee as a representative of the First Mortgage Bond- 


holders in this significant litigation, petitioners were required 
to examine carefully the proceedings in various courts, including 
the United States Supreme Court, and before the Interstate Commerce 
Commission for several years prior to the appointment of the Suc- 
cessor Trustee, and to research the novel and difficult questions 
of law raised by the Penn Central Trustees' appeal. 

b. Benefit. Despite vigorous efforts by petitioners and other 
counsel for the New Haven interests, the Second Circuit reversed the 
New Haven Reorganization Court's memorandum and order imposing an 
equitable lien and constructive trust. Petitioners, along with other 
counsel, were able, however, to persuade one judge as to some of the 
jurisdictional arguments in favor of the New Haven Reorganization 
Court's decision which, at the time, appeared to increase the likeli- 
nood that the United States Supreme Court would issue a writ of 
certiorari to the Second Circuit. In addition, petitioners, along 
with other counsel, were able to persuade the Second Circuit that 
the New Haven Reorganization Court had not been wrong on the merits 
and this fact may be of benefit to the New Haven Estate in the event 
an opportunity presents itself sometime in the future for another 
court or administrative agency to impose an equitable lien in favor 
of the New Haven Estate. | 

c. Responsibilities. Sole responsibility for the preparation 
of a brief and for oral argument on behalf of the S.iccessor Trustee 
was assigned to petitioners. 

ad. Time. 354 hours. 

Matters relating to the Appeals to the United States Court 

of Appeals for the Third circuit taken by various New feeen 

interests from several orders entered by the Penn Central 

eorganization Court. 


On December 31, 1971, the Penn Central Reorganization Court 


337 F.Supp. 779 (E.D. Pa. 1971), which held that the New Haven 
Estate was entitled to a tentative lien of indeterminate amount and 
priority in the Penn Central reorganization. Appeals were taker by 
the New Haven Trustee, the Suocessor Trust«e, and the Ne Seven 
Bondholders‘* Committee chiefly on the grounds that the Penn Ceatral 
Reorganization Court's Order constituted an impermissible collateral 
attack on the New Haven Reorganization Court's decision and vielated 
the basic principles of res judicata. 

a. Nature of Service. Following the taking of the above- 
mentioned appeals, the Penn Central Trustees moved that the Sucressor 
Trustee's appeals be dismissed on the grounds that he lacked stamding 
in light of an earlier decision of the Third Citcuit, Im_re Penn 
Central Transportation Company, 455 F.2d 811 (3rd Cir. Jan. 3, W972). 
Petitioners responded and the Court ruled that the motion should be 
denied. Thereafter, petitioners filed an independent brief and 
reply brief on the merits. Following the submission of briefs bz 
the various appellees, the New Haven Trustee filed a petition dor: a 
writ of certiorari before judgment to the United States Court of 
Appeals for the Third Circuit and petitioners prepared a respons# 
for submission to the Supreme Court in support of this petition. 

The petition was denied as was the petition for a writ of certiorari 
to the Court of Appeals for the hudeinn Circuit. In the light of 
those developments, it was decided by the New Haven interests to 
have the appeals in the Third Circuit voluntarily dismissed and that 
has been done. The tentative lien still remains in force. 

By Benefit. This litigation was required in order to protect 
the equitable lien and constructive trust declared by t.« new Haven 
Reorganization Court. The efforts of petitioners and other counsel 
kept the equitable lien and constructive trust in force as long as 


possible. Although the Supreme Court did not grant either the peti- 


tion for certiorari to the Second or the Third Circuit, the denial 
of the Penn Central Trustees’ motion to dismiss on the grounds of 
standing should facilitate entry by the Successor Trustee into the 
Penn Central reorganization, as a party or as an intervenor, with 
the ability to scrutinize those proceeditgs closely and to aid in 
protecting the New Haven Estate. The decision to dismiss the : 
appeals resulted in the retention of the tentative lien.) 

c. Responsibilities. Responsibility for the preparation of 
the brief on the merits, the reply brief, the response to the Penn 
Central Trustees’ motion, and the response in support of the New 
Haven Trustee's petition for certiorari were all assumed by the 


petitioners. 


dad. Time. i162 hours. 


Matters relating tn ° preparation and filing of a petition 
for a writ of cert to the United States Court of Appeals 


for the Second Circ..c Wied in the Unlted States Su rene 

Court and a response to the petition for a writ of certiorari 

before judgment to the United States Court of Appeals for the 

Third Circuit, filed by the New liaven Trustee. 

Following the adverse Second Circuit decision of March 17, 
1972, the New Haven Trustee filed a motion for a stay of the court's 
mandate pending the filing of a petition for a writ of certiorari 
within 30 days of the filing of the motion. Petitioners also filed 
their petition for a writ of certiorari in timely fashion and the 
nandate was stayed. Additionally, petitioners prepared and filed 
a response in support for the New Haven Trustee's petition before 
judgment to the Third Circuit. 

a. Nature of Service. Petitioners prepared a petition 
writ of certiorari to the United States Court of Appeals for the 
Second Circuit, using the appendix prepared by the New Haven Trustee 
in order to save the New Haven Estate the additional expense of 


multiple printings of the same material. That petition set forth 


arguments which had been presented to the Second Circuit, and pre- 


served by petitioners, and other arguments based upon the general 


impoztance of this litigation in the construction and administration 


of the Bankruptcy Act. The New Haven Trustee filed a petition for 
a writ of certiorari before judgment to the Court of Appeals for 
the Third Circuit and petitioners speedily filed a supporting 
response stating additioral reasons why the Trustee's petition 
shoul’ be granted. 

b. Benefit. “aa protection of the New Haven Reorganization 
Court's decisias declaring an equitable lien and constructive trust 
upon the former New Haven assets was absolutely vital in order for 
the reorganization to be successfully cormz.eted. Counsel for each 
of the New Haven fnterests filed an independent petition and 
attempted to present the strongest arquments possible in order to 
protect this asset. The efforts of petitioners and other counsel 
meant no avenue was not explored which could protect the equitable 
lien and constructive trust and that these protective devices 
remained in effect over one year. 

c. Responsibilities. Petitioners drafted a petition for a 
writ of certiorari to the Second Circuit, reviewed the response of 
the Penn Central Trustees, and filed a supporting response to the 
New Haven Trustee's petition to the Third Circuit. 

d. Time. 56 hours. 


£, Matters related to the reorganization of the Penn Central 


Transportation Company 1 under Section 77 of tt the_ ‘Bankruptcy Act. 


The New Haven Estate holds; 956,576 shares of common stock of 
Yenn Central Company and $34,025,800 principal amount of divisional 
first mortgage bonds of Penn Central Transportation Company, the 
latter being secured by the real property conveyed to Penn Central 


on December 31, 1968. Moreover, the Supreme Court °:f the United 


States in the New Haven Inclusion Cases has required an additional 


payment of over $28 million and a reassessment by the.Commission of 
the consideration already received in order to accord the New Haven 
Estate full liquidation value for the assets conveyed to Penn 
Central. 

a. Nature of Service. Petitioners were called upon to advise 
the Successor Trustee as to the position to be taken under the aegis 
of the New Haven Trustee on various matters in the Penn Central 
Reorganization Court. Petitioners analyzed at length and discussed 
with the attorneys for the New Haven Trustee the response to be made 
to the Penn Central Trustees' proposals regarding a plan of reorgani- 
zation and the interim reports which they have filed periodically. 
Petitioners have also reviewed the terms of a proposed sale of the 
so-called Grand Central Terminal properties by the Penn Central 
Trustees and have engaged in consultations with the attorneys for 
the New Haven Trustee in connection with this matter. Petitioners 
reviewed a settlement proposal between the New Haven Trustee and the 
Penn Central Trustees regarding the disposition of Penn Central's 
vehicular bridges located in the Commonwealth of Massachusetts and 
the sale of and a reservation of an easement over various railroad 
lines sold to the Commonwealth of Massachusetts. The petitioners 
appeared in the New Haven Reorganization Court in regard to these 
matters. This transaction was approved by the New Haven Reorganiza~ 
tion Court in its Order No. 669. 

Petitioners also met with the attorneys for the New Haven 
Trustee and the New Haven Bondholders' Committee in New York and 
appeared in the New Haven Reorganization Court in connection with 
the proposed refinancing of notes of Penn Central International, N.V. 
and the strateqy to be employed by the New Haven Trustees at a 


meeting of the shareholders of the Penn Central Company. 


Though not a party to the Penn Central reorganization, the 
Successor Trustee was frequently required to formulate a position 
on matters before the Penn Central Reorganization Court and 
to advise the New Haven Trustee of that position. In addition, as 
more fully described above, the Successor Trustee was involved in 
appeals taken to the United States Court of Appeals for the Third . 
Circuit. From the point of view of protecting the Bondholders' 
interests in the Penn Central reorganization, perhaps the most 
significant event was the apparent reconsideration of the Third | 
Circuit's decision in In re Penn Central Transportation Company, 
Debtor, 455 F.2d 811 (3rd Cir. Jan. 3, 1972), where the Court held 
that the New Haven Bondholders' Committee lacked standing to appear 
generally in the Penn Central reorganization on the grounds that 
their interest was derivative since they represented the creditors 
of a creditor, namely the New Haven Trustee. Following the taking 
of an appeal by the Successor Trustee and the New Haven Bondholders’ 
Committee to the Third Circuit from Order No. 546 and related orders, 
the Penn Central Trustees moved that these appeals be dismissed on 
crounds of lack of standing. Petitoners filed a response which, 
a@espite the recent precedent to the contrary, resulted in the 
Court's ruling that the motions should be denied. This ruling that 
cetitioners in effect have standing before the Penn Central Reorgani- 
zation Court may enable petitioners to represent the Successor 
Trustee in the Penn Central reorganization as a party or an inter- 
venor, unless the Third Circuit reverses itself in a manner which is 
not anticipated at the present time. 

b. Benefit. As stated above, the New Haven Estate's claim 
against the Penn Central Transportation Company constitutes its 


largest asset. Consultation and cooperation with the New Haven 


Trustee to protect this interest and to ensure that payment is 

made in accordance with the terms of the Supreme Court's decision 

in The New Haven Inclusion Cases, 399 U.S. 392 (1970) are! necessary 
in order for the New Haven's reorganization to be completed with 

any success. Though the primary role of protecting the New Haven's 
interest in the Penn Central reorganization thus far rests upon . 
counsel for the New Haven Trustee, petitioners were helpful in 
formulating the positions which would aid the New Haven Trustee's 
attorneys in the Penn Central reorganization. Cooperation between 
the New Haven interests is essential if the Estate is to be protected 
in the Penn Central reorganization. In some cases, the need for con- 
sultation required rapid analysis of and decision-making concerning 
steps proposed to be taken in the Penn Central reorganization and 


petitioners have been able to respond as each situation has developed. 
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APPENDIX B 
DISBURSEMENTS BY TYLER, COOPER, GRANT, BOWERMAN & KEEFE 


July 1, 1971 to December 31, 1971 


Travel $ 127.49 


Trustee's Bond 40.00 


January 1, 1972 to December 31, 1972 


Travel $ 128.89 
Trustee's Bond 40.00 
Court Filing Fees 220.00 


Printing and Brief 
Preparation Costs 716.38 


Xeroxing 366.40 


Telephone Calls 21275 


$1,683.42 


$1,850.91 


ORDER OF NOTICE 


Upon reading the foregoing petition, it is ORDERED: 

l. That said petition is hereby set down for hearing 
in this Court at 10:30 A.M., or as soon thereafter as the 
Court can hear the same, on the day of February, 1973 
at New Haven, Connecticut. 

2. That petitioners be and they hereby are directed to 
give notice of said hearing by timely mailing copies of said 
petition and this order to all parties who are customarily 


notified of hearings in these proceedings. 


Enter: 
Robert P. Anderson 
United States Circuit Judge, 
sitting by designation. 


Dated: February 


yeh fae. 
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Petition for Order No.754 
In The 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN PROCEEDINGS FOR THE REORGANIZATION 
OF A RAILROAD 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 


HARTFORD RAILROAD COMPANY, No. 


: Debtor 


PETITION OF LAWRENCE W. IANNOTTI, SUCCESSOR TRUSTEE 
UNDER DEBTOR'S FIRST AND REFUNDING MORTGAGE 
DATED AS OF JULY 1, 1947, FOR ALLOWANCE FOR EXPENSES 
INCURRED FOR THE PERIOD JANUARY 2; 1973 THROUGH JUNE 28, 1978 
INCLUSIVE IN CONNECTION WITH THESE PROCEEDINGS 
NOW COMES Lawrence W. Iannotti, Successor Trustee under 
the Debtor's First and Refunding Mortgage dated as of July i, 
1947, and respectfully petitions this Court, pursuant to the 
provisions of Section 77(c) (12) of the Bankruptcy Act, for an 
allowance for the actual and reasonable expenses incurred by 
him for the period January 2, 1973 through June 28, 1974 in 
connection with these proceedings, and in support thereof, 
respectfully represents: 
1. That on July 29, 1971, this Court by Order No. 650 appointed 
your petitioner as Successor Trustee. 
2. That on September 3, 1971, this Court by Order No. 655 
appointed Messrs. Tyler, Cooper, Grant, Bowerman & Keefe as your 


petitioner's legal counsel. 


ee 


3.: That from July 1, 1971 through June 28, 1974, Messrs. 
Tyler, Cooper, Grant, Bowerman & Keefe rendered professional ser- 
vices to your petitioner with respect to such matters as were 
directed by your petitioner, and that they have continued to do so 
since June 28, 1974. 

4. As Successor Trustee, and as a matter of law, your peti- 
tioner owes a fiduciary duty to each of the holders of the Debtor's 
First Mortgage Bonds and is obligated to represent those holders 
with the same degree of care and skill which a prudent man would 
use under the circumstances in the conduct of his own affairs. 

5. That during the period January 2, 1973 through June 28, 
1974, Messrs. Tyler, Cooper, Grant, Bowerman & Keefe rendered pro- 
fessional services to your petitioner in connection with these pro- 
ceedings, as more specificaily described in Appendices A and B 
attached hereto and made a part hereof. 

6. That the services rendered by Messrs. Tyler, Cooper, Grant, 
Bowerman & Keefe during the period covered by this petition are set 
forth in detail in Appendices A and B hereto and may be classified 
as falling into five general categories: 

A. Matters relating to the reorganization of The New 
York, New Haven and Hartford Railroad Company. 

B. Matters relating to the reorganization of The Penn 
Central Transportation Company (other than proceedings directly 
before the Interstate Commerce Comint anton, 

C. Proceedings before the Interstate Commerce Commission 
in connection with the reorganization of The Penn Central 
Transportation Company. 

D. Matters relating to the Regional Rail Reorganization 
Act of 1973 in the New Haven Reorganization Court and the Penn 


Central Reorganization Court. 


E. Advice on various administrative matters involving 

your petitioner in his capacity as Successor Trustee. 

7. By Order No. 691, this Court transmitted to the Inter- 
state Commerce Commission the petition of Messrs. Tyler, Cooper, 
Grant, Bowerman & Keefe for compensation for legal services rendered 
during the period July 1, 1971 through December 31, 1972, which 
petition was received and docketed by the Interstate Commerce Com- 
mission on April 2, 1973 and is still pending before said Commission. 

8. That reasonable compensation for the services rendered by 
Messrs. Tyler, Ccoper, Grant, Bowerman & Keefe as counsel for your 
petitioner in this proceeding can be determined at the conclusion of 
these proceedings, but that they promptly should receive interim 
compensation pending completion of these proceedings and the filing 
by them of a petition for allowance of final compensation. 

9. That this Court held in a decision dated July 28, 1969, 
reported at 304 Federal Supplement 1121, that counsel for Indenture 
Trustees might file for interim compensation, that such petitions 
would be entertained, and that such compensation would be paid in 
cash. 

10. That your petitioner should be reimbursed for the fees for 
legal services rendered by Messrs. Tyler, Cooper, Grant, Bowerman & 
Keefe, and that the nature of the professional services performed, 

“the benefits to the Debtor from such services and the time spent 
are such as to justify interim compensation for the period January 2, 
1973 to June 28, 1974 in an amount not less than $33,750.00, plus 
reimbursement for disbursements of $2,630.47 as itemized in Appendix B 
hereto. 

WHEREFORE, your petitioner prays that this Court: 

1. Enter an order for transmittal by the Clerk of this Court 


to the Interstate Commerce Commission of twenty copies of the within 


petition and of such order, to the end that said Interstate Commerce 
Commission, upon receipt of such copies, may approve the maximum 
limits of the allowance to be made for the actual and reasonable 
expenses requested in this Petition and may file with this Court 

its report thereon; 

2. Reserve jurisdiction to consider and pass upon the allow- 
ance of expenses and interim compensation requested in this Petition 
for the period January 2, 1973 through June 28, 1974, upon receipt 
by this Court of the aforesaid Interstate Commerce Commission Report. 


Dated at New Haven, Connecticut, this /) -day of November, 1974. 


bi 
Pk a. ueecae Mee 


_ ooo 
//tawrence W. lannotti, 
“ $uccessor Trustee 


STATE OF CONNECTICUT) 
) ss.: New Haven; November ,., 1974 
COUNTY OF NEW HAVEN ) 


Lawrence W. Iannotti, Successor Trustee under The New York, New 
Haven and Hartford Railroad Company's First and Refunding Mortgage, 
being first duly sworn, deposes and says that he has read the fore- 
going petition and knows the contents thereof and that the same is 


true to the best of his knowledge and belief. 


s 
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Subscribed and sworn to before me this yi jleay of November, 
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“Notary Public _ ; 
‘ Li” 
My Commission Expires: , 


1974. 


(Notarial Seal) 


Order No. 754 
In The 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings For The Reorganization 
Of A Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 


HARTFORD RAILROAD COMPANY No. 


Debtor 


ORDER RESPECTING THE ALLOWANCE FOR EXPENSES 
INCURRED BY INDENTURE TRUSTEE 

The petition of Lawrence W. Iannotti, Successor Trustee under 
the Debtor's First and Refunding Mortgage dated as of July 1, 1947, 
for the allowance for expenses incurred for the period January 2, 
1973 through June 28, 1974, having been duly filed with this Court, 
it is ORDERED: 

1. That the Clerk of this Court forthwith transmit to the 
Interstate Commerce Commission, Washington, D. C. 20423, twenty 
certified copies of the petition of said Lawrence W. Iannotti for 
the allowance for expenses for the period January 2, 1973 through 
June 28, 1974 and of this order, to the end that said Interstate 
Commerce Commission, upon receipt of said copies, may approve the 
maximum limits of the allowance to be made upon said petition for 
expenses of said Lawrence W. Iannotti for the period therein speci- 


fied, and may file with this Court its report thereon; and 


2. That jurisdiction be and it hereby is reserved in this 
Court to consider and pass upon the allowance for expenses to said 
Lawrence W. Iannotti for the period specified in the said petition 
upon receipt by this Court of the report of said Interstate Com- 
merce Commission approving said maximum limits of allowance for 
expenses. 


ENTER: 


age ; 
et). Paes 7 ore, wee ¢ , ee 
Robert P. Anderson 


United States Circuit Judge 
sitting by designation 


Gated: } Lest ol - 30 


CERTIFICATE OF SERVICE 


This is to certify that copies of the within petition and 


order were deposited in the U. S. Mails, first-class postage 


prepaid, to all parties who are customarily notified of hearings 


in these preceedirgs, on ne , 1974. 
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Appendix A 


Petition for Order No. 754 
In The 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN PROCEEDINGS FOR THE REORGANIZATION 
OF A RAILROAD 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 

No. 30226 
Debtor 


| 


AFFIDAVIT OF DONALD F. KEEFE, A MEMBER OF THE FIRM 
OF TYLER, COOPER, GRANT, ROWERMAN & KEEFE, IN SUPPORT 
OF THE PETITION OF LAWRENCE W. IANNOTTI, AS SUCCESSOR 
TRUSTEE, FOR ALLOWANCE FOR EXPENSES INCURRED FROM 
JANUARY 2, 1973 THROUGH JUNE 28, 1974 INCLUSIVE IN 
CONNECTION WITH THESE PROCEEDINGS 


STATE OF CONNECTICUT) | 
) ss.: New Haven, November///, 1974 
COUNTY OF NEW HAVEN ) 


DONALD F. KEEFE, being duly sworn, deposes and says: 

1. I ama member of the firm of Tyler, Cooper, Grant, Bowerman 
& Keefe, counsellors at law, and am submitting this affidavit in 
support of the petition (the "Petition") of Lawrence W. Iannotti, 
as Successor Trustee (the “Successor Trustee"), for allowance for 
expenses incurred from January 2, 1973 through June 28, 1974. 

2. My firm has rendered professional services to the Suc- 


cessor Trustee from July 1, 1971 to date with respect to such 


matiers as were directed by the Successor Trustee. 


3. This Court by Order No. 655 appointed my firm.as legal 
counsel to the Successor Trustee. 

4. During the period January 2, 1973 through June 28, 1974, 
my firm spent a total of 584 hours in connection with the matters 
hereinafter described through two of its lawyers, of which time 257 
hours were spent by Lawrence W. Iannotti, a partner of my firm, as 
more fully set forth in Appendix B to the Petition. 

5. The services rendered by my firm during the period covered 
by the Petition are set forth in detail in Appendix B to the 
Petition, and may be classified as falling into five general 
categories: 

A. Matters relating to the reorganization of The New 
York, New Haven and Hartford Raiiroad Company . 

B. Matters regarding the reorganization of The Penn 
Central Transportation Company (other than proceedings di- 
rectly before the Interstate Commerce Commission). 

C. Proceedings before the Interstate Commerce Commission 
in connection with the reorganization of The Penn Central 
Transportation Company. 

D. Matters relating to the Regional Rail Reorganization 
Act of 1973 in the New Haven Reorganization Court and the Penn 
Central Reorganization Court. 

E. Advice on various administrative matters involving 
the Successor Trustee. 

6. The tasks and responsibilities which wer? reposed in my 
firm as legal counsel, the nature of professional services per- 
formed, the benefits to the Debtor from such services and the time 
spent are such as to justify interim compensation for my firm for 


the period January 2, 1973 through June 28, 1974 in an amount not 


less than $33,750, plus reimbursement for disbursements of $2,630.47, 
as itemized in Appendix B to the Petition. Details regarding the 
nature of the services rendered by my firm, the benefit to the 
Debtor's estate, the responsibilities involved and the time expended 
are set forth in greater detail in Exhibit 1 to this Affidavit. 

7. Neither I nor my firm nor any member or associate thereof 
has entered into any agreement, written or oral, express or implied, 
with the Petitioner, the Debtor or any other person in interest or 
any attorney or other agent of any such party, for the purpose of 
fixing the amount of compensation to he allowed or paid to any party 
or other person from the assets of the Debtor’s estate for the ser- 
vices my firm has rendered or expects to render in these proceedings. 

WHEREFORE, I respectfully request that the relief requested in 


the Petition be in all respects granted. 


Subscribed and sworn to before me this ’" Dany of November, 


wee ae 


Notary P ic 


1974. 


\ 
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Petition for Order No.754 
In The 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


IN PROCEEDINGS FOR THE REORGANIZATION 
OF A RAILROAD 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 


Debtor 


EXHIBIT 1 TO AFFIDAVIT OF DONALD F. KEEFE IN SUPPORT OF 

PETITION FOR ORDER NO. 754 OP LAWRENCE W. IANNOTTI, 

AS SUCCESSOR TRUSTEE UNDER THE NEW YORK, NEW HAVEN AND 

HARTFORD RAILROAD'S FIRST AND REFUNDING MORTGAGE DATED 

AS OF JULY 1, 1947, FOR ALLOWANCE OF EXPENSES INCURRED 

FROM JANUARY 2, 1973 THROUGH JANUARY 28, 1974 INCLUSIVE 
IN CONNECTION WITH THESE PROCEEDINGS 


Introductory. 


This Appendix sets forth in detail the nature of the work 
performed by Tyler, Cooper, Grant, Bowerman & Keefe, the resulting 
accomplishments and benefits to the Debtor's estate, and the 
responsibilities placed upon counsel. To summarize, in the present 
state of the New Haven and Penn Central reorganizations, representa- 
tion of the interests of the Debtor's estate and the First Mortgage 
Bondholders consists of efforts to protect the New Haven's claim 
against the Penn Central, maximize the likelihood of payment, 
shorten the waiting period until payment and avoid actions incon- 
sistent with the New Haven's claim to be a secured creditor of the 
Penn Central. During the period covered by the Petition, the bulk 
of the serv‘ces performed centered around the proceedings in the 


Penn Central reorganization before the Interstate Commerce Commis- 
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sion (the "Commission") in the summer of 1973 and efforts to dis- 
miss the Penn Central reorganization. The work we have done has 
been directed primarily towards securing a dismissal of the Penn 
Central reorganization and the creation of an equity receivership 
to liquidate the Penn Central's assets. This position is the only 
one which will protect the constitutional rights of the Debtor's 
estate as a Penn Central creditor and provide a means by which the 
New Haven's claim against the Penn Central will be paid. 

We have attempted to perform these services in the most 
economical and least duplicative manner possible. As was true at 
the time our prior petition for compensation was filed, we have not 
attempted formally to become a party in the Penn Central proceed- 
ings in the Eastern District of Pennsylvania or taken an active 
role in those proceedings. In light of the major part being taken 
by the New Haven Trustee in those proceedings, our general identity 
of interests there and an agreement on most issues there, our 
active participation cannot be justified at this time. Similarly, 
since we concur in the judgment of the New Haven Trustee's counsel 
that the Regional Rail Reorganization Act of 1973 (the "Act") is 
unconstitutional, we have not taken any part in the extensive 
litigation which has ‘een brought to have the Act declared uncon- 
stitutional. We have disagreed on the litigation's strategy but 
not on its goals. To the extent possible, we have avoided having 
more than one lawyer represent the New Haven estate's creditor 
interests at hearings in Washington, D.C. or Philadelphia. During 
the aforementioned Commission hearings, the three major New Haven 
creditor interests were able to coordinate their schedules so that 
only one lawyer tended on a given day. These efforts are, we 
believe, consonant with our obligations to represent our client, 


‘ 


the Successor Trustee, and to preserve the Debtor's estate by, 


3 


among other things, minimizing the cost of legal representation 
consistent with the requirement of adequate and responsible ad- 
vocacy. On the other hand, it should be borne in mind that the 
Successor Trustee and we, as his counsel, have a fiduciary obliga- 
tion to protect the interests of the First Mortgage Bondholders and 
that, with a number of different parties, some duplication of 


effort must and will always occur. 


Time Expended. 
During the period from January 2, 1973 through June 28, 1974, 


Tyler, Cooper, Grant, Bowerman & Keefe rendered professional ser-~ 
vices by two of its lawyers who devoted to the matters set forth in 
detail below a total of 584 hours as follows: Partners, namely 
Lawrence W. Iannotti, 257 hours; and Associates, 327 hours. The 
rates at which their time is billed are approximately $65 an hour 


for partners and $45 an hour for associates. 


Services. 

The work performed by Tyler, Cooper, Grant, Bowerman & Keefe 
at the direction of the Successor Trustee during the period from 
January 2, 1973 through June 28, 1974 may be classified as falling 
into five general categories. Such work, together with the bene- 
fits and responsibilities in connection therewith, is described in 
detail as follows: 

A. Matters relating to the reorganization of The New York, New 

Haven and Hartford Railroad Company. 

a. Wature of service. Most of the work performed in the New 
Haven reorganization during the period covered by ‘the Petition 
concerned the New Haven‘s claim as a secured creditor in the Penn 
Central reorganization. Richard Joyce Smith, the New Haven Trustee, 


tiled a plan of reorganization for the Penn Central dated June 27, 


1973 with the Commission. That plan had major implications for the 
New Haven estate since it posited that the Penn Central could in 
fact be reorganized and that the New Haven estate would receive 
Penn Central income notes. After considerable study and discus- 
sion, we and the other New Haven creditor interests concluded that 
the plan was not feasible because it required the cooperation of 
other parties which would not be forthcoming and which could not be 
compelled by the New Haven Trustee. We concluded that the Penn 
Central was, in any event, not reorganizable on an income basis. 
Since at least the summer of 1973, we have openly taken the posi- 
tion that the Penn Central reorganization should be dismissed, that 
the Penn Central should be liquidated and that any other alterna- 
tive wovld be violative of the Fifth Amendment to the United States 
Constitution. Subsequent events have indicated that this course of 
action is the only one which will protect the Debtor's interest as 
a Penn Central claimant. 

Following extensive hearings before the Commission on the 
reorganization of the Penn Central, we prepared a petition for the 
New Haven Reorganization Court instructing the New Haven Trustee to 
abandon his plan and to move to dismiss the Penn Central proceed- 
ings under Section 77(g) of the Bankruptcy Act. The New Haven 
Trustee independently prepared such a motion which he filed in the 
Penn Central Reorganization Court. A hearing was held on the 
petition in the New Haven Reorganization Court. Since that time, 
our efforts have been directed at insuring that the motion is 
relentlessly pursued. 

b. Benefit. The effect of our efforts has been to help 
forestall the New Haven Trustee's plan, which the Commission itself 
did not find feasible, and to further the process hy which the Penn 


Central is moving toward dismissal of the reorganization and liqui- 


dation. Such efforts have been directed at protetting the value of 
the New Haven estate's claim against the Penn Central and its 
constitutional rights as a Penn Central creditor. 

c. Responsibilities. We have been responsible for repre- 
senting the Successor Trustee in regard to the New Haven Trustee's 
plan, in proceedings before the New Haven Reorganization Court, and 
in subsequent discussions with other New Haven interests. 


a. Time. 55 hours and 30 minutes. 


Matters regarding the reorganization of the Penn Central 


Transportation Company (other than proceedings directly 


before the Interstate Commerce Commission). 

a. Nature of Service. Much of the work performed during the 
period covered by the Petition concerned the Penn Central Trustees’ 
plan of reorganization and proceedings following the filing of the 
Commission's report in regard to the reorganization of the Penn 
Central. . 

we carefully reviewed the Penn Central Trustees’ reports on 
reorganization planning and their proposed plan of reorganization. 
That plan required extensive analysis since it appeared on its face 
to approximate our position. Our examination indicated that the 
plan contained numerous possibilities for delay and would not 
adequately protect the interests of the New Haven estate. For that 
reason, we opposed the plan in hearings before the Commission and 
the Penn Central Reorganization Court. Consequently, we urged a 
cessation of rail services since the Commission had failed to 
certify any of the proposed plans of reorganization to the Court. 
This position was also taken in papers filed with the Court. 

We also engaged in a continous review of major @ecisions in 
the Penn Central Reorganization Court and the United States Court 


of Appeals for the Third Circuit which had significant implications 


for the New Haven estate, such as the decision or proceedings 
regarding the proposed Pennco settlement, the Park Avenuc prop- 
erties, and the Columbus Option opinion of the Third Circuit. 

Finally, we appeared at the hearing in the Penn Central 
Reorganization Court on the New Haven Trustee's motion to dismiss 
the Penn Central proceedings under Section 77(g) of the Bankruptcy 
Act of 12973. 

b. Benefit. Although we have not formally appeared as a 
party in the Penn Central recrganization, we have advised cousel 
for the New Haven Trustee of our position, appeared at hearings and 
filed memoranda and statements of position. We have thereby aided 
in protecting the New Haven estate's claim against the Penn Central 
and in moving the Penn Central proceedings toward dismissal and 
liquidation. Our position has been consistent throughout this 
period, and we have repeatedly dovatwtian that our spokesman, the Rew 
Haven Trustee, be persistent in pursuit of his motion to dismiss 
and build the record which we believe is necessary for such a 
motion to succeed on the merits and protect creditor interests. 

c. Responsibilities. We were responsible for all the above. 


d. Time. 119 hours and 45 minutes. 


Proceedings before the Interstate Commerce Commission in 
connection with the reorganization of The Penn Central 
Transportation Company. 


a. Nature of Service. As stated above, the plans of reorgani- 
zation filed by the Penn Central Trustees and the New Haven Trustee 
had to be analyzed for purposes of the hearings held before the 
Commission during July and August of 1973. The plan of reorganiza~ 
tion subsequently filed by the Penn Central Company also required 
analysis. We appeared before the Commission at a pre-hearing 


conference to present our position. We appeared and cross-examined 


witnesses over a five day period during those months. That ap- 
pearance and cross~examination required extensive review of the 
evidence submitted by the Penn Central Trustees and the New Haven 
Trustee in regard to the valuation of assets, cash position, physi- 
cal condition of the rail assets, the viability of various configu- 
rations of rail lines and similar matters. Subsequent to the 
conclusion of the hearings, we filed a legal memorandum and pro- 
posed findings of fact on behalf of all the New Haven creditor 
interests. We also extensively reviewed the Commission's report, 
especially as it affected the New Haven estate and the likelihood 
that the Penn Central reorganization would be dismissed. 

b. Benefit. Our work enabled the interests of the Debtor's 
Estate and the First Mortgage Bondholders to be protected since we 
opposed all of the plans of reorganization, as did the Commission, 
and we pressed for the cessation of rail services and liquidation. 
In this respect, we differed with the New Haven Trustee and inde- 
pendent representation was essential. We placed our position upon 
the record at every reasonably available opportunity and attempted, 
with other parties, to demonstrate that the Penn Central could not 
be reorganized on an income basis or upon the basis proposed by the 
New Haven Trustee. The upshot of our and other parties’ efforts 
was that the Commission did not certify any of the plans and a 
motion to dismiss was filed shortly thereafter, partly as a result 
of our insistence. 

c. Responsibilities. Responsibility for the review of the 
plans of reorganization, representation on certain days of the New 
Haven creditor interests, preparation of a legal memorandum and 
proposed findings of fact rested upon us. Throughout, we received 
the help and cooperation from counsel for the other New Haven 


creditor interests. 
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d. Time. 261 hours. 

Matters relating to the Regional Rail Reorganization Act of 

1973 in the New Haven Reorganization Court and the Penn 

Central Reorganization Court. 

Though the New Haven Trustee has taken the lead in repre- 
senting the New Haven estate in its efforts to have the act de- 
clared unconstitutional, counsel was required to participate in 
hearings in two courts to protect the interests of the First 
Mortgage Bondholders. 

This entailed first a careful review of the Act's provisions 


and its implications for the future of the Penn Central and New 


Haven reorganizations. This required careful consideration of the 


impact of the Act upon interim operating losses, the likelihood of 
eventual payment for the Penn Central rail assets and the value, Bf o 
any, Of the consideration to be given by the Consolidated Rail 
Corporatien for those assets. Conferences were then held with 
counsel for the other New Haven creditor interests to determine the 
strategy to be adopted in regard to the Act, and meetings were held 
in Washington, D. C. of the New Haven creditor interests, the New 
Haven Trustee and major creditor and governmental interests. 
Despite the litigation undertaken by the New Haven Trustee, we made 
efforts to insure that he would continue to pursue his motion to 
dismiss the Penn Central proceedings. 

We appeared at and participated in the hearing in the New 
Haven Reorganization Court under Section 207(b) of the Act. We 
also prepared for and appeared at a similar hearing before the Penn 
Central Reorganization Court. In light of the conclusions reached 
by those Courts that the New Haven is not covered by the Act and 
the Penn Central cannot be reorganized on an income basis, it 


appeared most economical to have the New Haven Trustee undertake 


further litigation without involvement by other New Haven intér- 
ests. Nonetheless, we have had to review briefs and other plead- 
ings filed in that litigation in order to remain informed. 

b. Benefit. We have been helpful in securing a ruling from 
the New Haven Reorganization Court that the New Haven is not 
subject to the Act, a ruling which will permit maximum flexibility 
in the further course of the New Haven proceedings. We have taken 
the position in pleadings before the Penn Central Reorganization 
Court and with counsel for the New Haven Trustee to the effect that 
the Act is unconstitutional and provides additional grounds for 
dismissing the Penn Central proceedings. The efforts by counsel 
for all the New Haven interests have brought dismissal and liqui- 
dation nearer, thus increasing the likelihood that the Debtor's 
estate will receive satisfaction for its claim against the Penn 
Central. 

c. Responsibilities. We have prepared pleadings, developed 
a strategy and position for the Successor Trustee and represented 
that position, with other counsel, before the New Haven and Penn 
Central Reorganization Courts. 


a. Time. 130 hours. 


ty 


Advice regarding various administrative matters involving the 


Successor Trustee. 

a. Nature of Service. This category of services involves 
advice to the Successor Trustee in regard to his fiduciary obli- 
gations to the First Mortgage Bondholders and any other legal 
matters which may arise in connection with his functions as Suc- 
cessor Trustee. Counsel has advised the Successor Trustee as to 
possible liabilities under Rule 10b-5 under the Securities and 
Exchange Act of 1934 and problems of inside information. Annual 


letters to the First Mortgage Bondholders have been prepared by 
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counsel after careful review of the New Naven Taustce's annual 
report. Counsel has also advised the Successor Trustee in regard 
to responding to questions received from First Mortgage Bondhold~ 
ers. 

b. Benefit.- The services rendered by counsel have enabled 
the Successor Trustee to operate without legal entanglements, at 
the same time serving his beneficiaries in the most effective 
manner. 

c. Responsibilities. Counsel has had the sole responsibility 
of representing the Successor Trustee and advising him as to pos- 
sible legal entanglements. 


ad. Time. 17 hours and 45 minutes. 
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Lawrence W. Iannotti, Successor Trustee 
2 eee under The New York, New Haven and 
Hartford Railroad Company's First and 
and Refunding Mortgage Dated as =f 
July 1, 1947 


COUNSELLORS AT LAW 
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cae w civaua 205 Church Street 
oe ous New Haven, Connecticut 06509 


(S @ BENE PIGS, 28. 


To TYLER, COOPER, GRANT. BOWERMAN @ KEEFE,o8. 


For professional services rendered from January 2, 1973 
through June 28, 1974, in connection with various matters 
described more specifically below. 


A. Matters relating to the reorganization of The New York, 
New Haven and Hartford Railroad Company. 


1973 
May 1, 3, 9, 
l7y 24, 
June 12, 
July 5, 6, 
8, 20), 225 
Oct. 1,9, 
11, 16, 26, 
29,30, 
Nov. 1, 2, 


1974 

Feb. 21, 25, 

March i, 4, 6, 
&, 22, 23; 15, 
19, 21, 

April 2, 25, 30, 

May 2,8, 13; 


16, 17, 20, 24, 


June 12, 13, 21, 
24, 


Review of proposed plan of reorganization 
of the Debtor proposed to be filed with 
the Interstate Commerce Commission by 
Richard Joyce Smith, Trustee of the 
property of the Debtor; review of posi- 
tion to be taken in connection therewith 
and implications for the New Haven 
estate; consultation with other creditor 
interests re same; travel to and atten- 
dance at meetings in the New York office 
of the New Haven Trustee re plan; prep- 
aration of petition for order instructing 
the New Haven Trustee to abandon plan of 
reorganization and to file a motion to 
dismiss the Penn Central reorganization 
under Section 77(g) of the Bankruptcy 
Act; appearance at and conduct of hear- 
ing in the New Haven Reorganization 
Court in connection with aforesaid 
petition; subsequent consultation with 
other counsel, including New Haven 
Trustee's counsel, regarding compromise 
of issue; review of petitions filed by 
other parties in the New Haven reorgani- 
zation such as petitions for compensation, 
settlement of per diem claims and annual 
and quarterly reports regarding the New 
Haven estate 
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B. Matters regarding the reorganization of The Penn Central 
Transportation Company (other than proceedings directly before 
the Interstate Commerce Commission). 


1973 

Jan. 4, 

Feb. i, 6,° 10, 
LS, 17, 22, 26, 

Mar. 7, 43, 

Apr. 18, 23, 

duly 5, 6, 9, 

Aug. 14, 15, 

Sept. 25, 26, 

Oct. i, 2; 3; 
Go, 9, 10, 11, 


La, 414, 45, 
16, 27, 18, 
19, Zee 

Nov. 15, 

Dec. 27) 28; 
“9, 2a 

1974 

Jan. By Te 

Feb.) 9p) day Loe 
Oe eae 


Mare ty (hoy 
26; 22) 200 ene 

Apr 2) Se Be Be 
8, 9, £0, 13, 

14, 15; 16) .17, 
18, 20, 224, 24, 
Nay 1, 2s 3. 6; 13, 

June 13, 


Review of Penn Central Trustees’ reports 
to the Penn Central Reorganization Court 
re reorganization planning; review of 
proposed steps in Penn Central Trustees’ 
plan of reorganization; review of and 
discussion with other New Haven interests 
regarding Pennco settlement pending 

before the Penn Central Reorganization 
Court; preparation of position in regard 
to hearing in Penn Central Reorganization 
Court subsequent to issuance of Interstate 
Commerce Commission report on reorganiza- 
tion; attendance at pre-hearing conference 
and hearing in the aforesaid Court; prepa- 
ration and presentation of position at. 
hearing urging a cessation of rail ser- 
vices; preparation and filing of a memo- 
randum pursuant to Order No. 1321 in the 
Penn Central Reorganization Court; prepa- 
ration of legal memorandum in same pro- 
ceeding; review of preliminary version of 
Regional Rail Reorganization Act of 1973 
and consideration cf effect on Penn Central 
and New Haven estates; review of opinion 
of United States Court of Appeals for the 
Third Circuit regarding proposed sale of 
Park Avenue properties and effect on New 
Haven First Mortgage Bondholders' lien; 
study of Columbus Option opinion of the 
aforesaid Court; preparation for and 
attendance at hearing in the Penn Central 
Reorganization Court on the New Haven 
Trustee's motion to dismiss the Penn 
Central reorganization pursuant to Sec- 
tion 77(q) of the Bankruptcy Act; con- 
sultation with other New Haven interests 
to formulate position on motion to dismiss 
in connection with hearing pursuant to 
Section 207(b) of the Regional Rail Reo’-- 
ganization Act of 1973; review of Provi- 
dence & Worcester easements and effect on 
lien of first mortgage 
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C. Proceedings before the Interstate Commerce Commission in 
connection with the reorganization of The Penn Central 
Transportation Company. 


1973 


May 10, 24, 
July 16, 17, 


i7, 


Lo, 


Review of plans of reorganization filed 
by the New Haven Trustee, the Penn 
Central Trustees and, when subsequently 
filed, the Penn Central Company; appear- 
ance and presentation of position at 
pre-hearing conference before the Inter- 
state Commerce Commission in Washington, 
D. C.; adoptior of united position by 
New Haven interssts and time-table to 
permit one party *o cover each day of 
hearing; preparation for hearings by 
review of evidence submitted by the Penn 
Central Trustees and New Haven Trustee 
regarding the valuation of assets, cash 
position, physical condition of the rail 
assets, etc.; attendance at hearings on 
August 13, 16, 17, 23 and 24; preparation 
of cross-~examination of witnesses; 
review of evidence filed by the Penn 
Central Company; preparation and filing 
of brief on behalf of all New Haven 
creditor interests; preparation and 
filing of propesed findings of fact; 
extensive review of transcript in con- 
nection therewith; review of late-filed 
proposed testimony submitted. by the 
United States Department of Transporta- 
tion; review of briefs filed by other 
parties including the Penn Central 
Trustees, the relevant labor unions, the 
State of New York, the Commonwealth of 
Massachusetts and further Penn Central 
Trustees’ testimony; extensive review of 
Interstate Commerce Commission report in 
connection with the proceedings just 
then concluded for impact on New Haven 
Trustee's plan of reorganization and the 
New Haven estate 


‘ 


D. Matters relating to the Regional Rail Reorganization Act 
of 1973 in the New Haven Reorganization Court and the Penn 
Central Reorganization Court. 


14, 


i, 
24, 
May Ly 23,28, 3S, 
20,23, 24, 
June 7, 1%) 204 


Review of provisions of statute and de- 
velopment of strategy to protect New 
Haven estate; telephone conferences with 
other New Haven counsel regarding pro- 
cedural steps to be taken in connection 
with anticipated proceedings under the 
Act; attendance at meetings of New Haven 
interests and of major creditor and 
governmental interests in Washington 
offices of Messrs. Sullivan & Worcester 
regarding strategy to be pursued by the 
New Haven Trustee; discussions and 
negotiations with counsel for the New 
Haven Trustee regarding the need to 
pursue his motion under Section 77(g) of 
the Bankruptcy Act; preparation for and 
attendance at hearing in the New Haven 
Reorganization Court pursuant to Sec- 
tion 207(b) of the Act; review of Penn 
Central Trustees' evidence and New Haven 
Trustee's memorandum for Section 207 (b) 
hearing before the Penn Central Reorga~ 
nization Court; review of pleadings for 
said hearing; attendance at the aforesaid 
hearing in the Penn Central Reorga~ 
nization Court; extensive review of 
Order No. 1512 of the Penn Central Reor- 
ganization Court; review of pleadings 
and briefs filed by counsel for the New 
Haven Trustee in various courts under 
the Act and conferences with other New 
Haven interests in regard to pending 
litigation 
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E. Advice on various administrative matters involving the 


Successor Trustee. 


1973 
Jan. 
Feb. 
Mar. 
Apr. 
May 1, 3, 13, 
17, 18, 
June l, 4, 7, 


Sept. 
1974 


TaN. Sy@e Ve 
15,; 20, 


Total for services rendered 


Review of possible problems created by 
Rule 10b-5 under the Securities Exchange 
Act of 1934 and information regarding 
the New Haven estate; review of New 
Haven Trustee's Annual Reports; prepara- 
tion of letters to First Mortgage 
Bondholders accompanying New Haven 
Trustee's Annual Reports; consideration 
of possible sending of letter to Bond- 
holders in regard to pending develop- 
ments in light of passage of Regional 
Rail Reorganization Act of 1973 


-- -$33,750.00 


Date Paid 
1973 


January 9 


July 12 
July 23 


August 15 


August 15 


August 24 


August 30 


September 4 


September 4 


DISBURSEMENTS 


Payment to Messrs. Cohen, Shapiro, 
Polisher, Shiekman & Cohen, local 
counsel in Philadelphia for dis- 
bursements 


Payment to Messrs. Cohen, Shapiro, 
Polisher, Shiekman & Cohen for 
services rendered as local counsel 


Payment to William J. Mack Company, 
North Haven, Connecticut, printers, 
for copies of annual report of the 
New Haven Trustee sent to First 
Mortgage Bondholders 


Travel round trip to New York 


Expenses for two round trips to Washington, 
D. C. to attend Interstate Commerce 
Commission hearings on July 13 and 17 


Air fare round trip to Washington, 
D. Cc. to attend hearings at the Inter- 
state Commerce Commission 


Payment to V. F. McNeil for premium for 
Trustee's bond 


Miscellaneous expenses for taxis and meals 
in Washington, D. C. incurred on 
August 13, 16 and 17 


Expenses for hotel room, taxis, meals in- 
curred during two-day stay in Washington, 
D. C. from August 23 through 24 


Round trip air fare for trip made on 
August 16, 1973, to Washington, D. C. 


Roundtrip air fare for trip made to 
Washington, D.C. on August 23, 24, 
1973 


379.50 


300.69 


25.06 


252.54 


September 10 Round trip train fare from New York to 
to New Haven and taxis for meeting 
held on September 7, 1973 14.00 


October 9 Expenses incurred in Washington, D. C. 
during period August 15-16 while 
attending Interstate Commerce 
Commission hearings 52.72 


October 10 Train fare and taxis for round trip from 
New Haven to Philadelphia, Pennsylvania, 
to attend hearing before the Penn Central 
Reorganization Court 21.20 


» 


October 16 Travel expenses, hotel and meals for two-day 
stay in Philadelphia from October 11-12 99.64 


October 22 Check to Clerk of the United States Court 
of Appeals for the Third Circuit for 
copy of opinion in the Penn Central 
reorganization 1.00 


October 24 Check to Clerk cf the United States Court 
of Appeals for the First Circuit for 
copy of opinion in the Boston and Maine 
reorganization 1.00 


November 13 Check to Sanders, Gale & Russell, Inc., 
New Haven, Connecticut, Court Stenographers 
for transcript of proceedings before the 


New Haven Reorganization Court | 44.00 

December 15 Overtime to prepare petitions before the 
Interstate Commerce Commission 16.71 

“ 
Postage during the course of the year 59.53 
Telephone calls 118.74 
Expense for 4482 Xerox copies 224.10 
Total of disbursements from January 2, 197% thruugh 
December 31, 1973 $ 1,977.01 
PSF x 
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1974 


January 16 Round trip for two lawyers by train to 
New York City 


January 18 Two round trip tickets by Metroliner to 
Washington, D. C. 


February 4-5 Payment for two hotel rooms for co-counsel 
to attend hearing in New Haven Reorgani- 
zation Court 


March 25 Railroad ticket and other expenses from 
New Haven to Philadelphia and back 


April 14-15 Travel tc Washington, D. C. 
May 6 Travel to Philadelphia 
May 16 Payment to William J. Mack Company for 
copies of the annual report of the 
New Haven Trustee sent to First 
Mortgage Bondholders 343.68 
Total disbursements from January 2, 1974 through 
June 28, 1974 653.46 


Total disbursements from January 2, 1373 to 
June 28, 1974 2,630.47 
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Total for services rendered 


Disbursements 


January 2, 1973 -— December 31, 1973 
January 2, 1974 - June 28, 1974 


Total due and owing 


$1,977.01 


653.46 


$33,750.00 


$ 2,630.47 
$36,380.47 


ORDER SERVICE DATE 


INTERSTATE COMMERCE COMMISSToN MOVEMBER 15 78 
Finance Docket No. 21669 


NEW YORK, NEW HAVEN & HART)"ORD RAILROAD COMPANY REORGANIZATION 
(COMPENSATION = COUNSEL TO MORTGAGE TRUSTEE) 


IN THE MATTER OF DIRECTING MODIFIED PROCEDURE IN THE ABOVE-ENTITLED 
PROCEEDING. 


PRESENT: Kenneth H. Tuggle, Commissioner, to whom the matter which 
is the subject of this order has been assigned for action 
thereon. 


Upon consideration of the record in the above-entitled pro- 
ceeding and Order No. 691 of the United States District Court for 
the District of Connecticut, in proceeding No. 30226, pending therein 
for the r: organization of The New York, New Haven and Hartford Railroad 
Company, debtor, pursuant to the provisions of section 77 of the 
Bankruptcy Act, as amended (11 U.S.C. 205), direci:ing the clerk of 
the court to transmit to this Commission the peti ion filed with the 
court by Tyler, Cooper, Grant, Bowerman & Keefe, counsel to Lawrence 
W. Iannotti, Successor Trustee under the debtor's First and Refunding 
Mortgage dated July 1, 1947, requesting that the :ourt allow them 
interim compensation and reimbursement of yg eae for the period 
July 1, 1971, through December 31, 1972, within such maximum limits 
as may be approved as reasonable by this Commission, and the request 
by the court for this Commission !o determine the maximm limits 
within which such allowances for .nterim compensation and reimburse- 
ment of expenses may be made to petitioners; 


It appearing, That the petition was filed eye to Section 
77(c)(12) of the Renboutcy Act (11 U.S.C. 205(c)(12)) which provides, 
inter alia, that within maxim limits fixed by this Commission the 
court may make allowance for the actual and reasonable expenses 
(including reasonable attorney's fees) incurred in connection with 
the proceedings and plan by parties in interest and by other 
representatives of creditors, and which further pvovides that the 
Commission shall, after hearing, fix the maximum allowances which 
may be a] lowed by the court pursuant to Section 77(c)(12): 


it is ordered, That the question of the amounts to be 
fixed as maximum allowances for interim c nsation for services 
rendered and for reimbursement for reasonable and copes sd | expenses 
imcurred by petitioners in connection with the above-entitled re- 
organization proceeding be handled under modified procedure; and 
that the parties thereto or their representatives ac ad with the 
applicable provisions of Rules 45(b), 4»(b), and 47-54, inclusive, 
of the Commission's General Rules of Pr ictice (49 CFR 1100.45(b), 
1100.46(b), and 1100.47-1100.54, inclus ve) relating to modified 
procedure, except that the original and one soy of any statement 
made pursuant to Rule 51 (49 CFR 1100.51) shall be filed with the 
Commission. 
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F.D. No. 21669 


It is further ordered, That December 24, 1973, be, and 
it is hereby, Fixed as the date on or before which petitioners 
may submit verified statements in support of their petition. 


It is further ordered, That January 23, 1974, be, and 
it is hereby, xed as the date on or before which protestants 
may file verified stateiients in opposition to the petition 
end February 12, 1974, ve, and it is hereby fixed as the date 


on or before which petitioners may file verified statements in 
reply. 


It_ is further ordered, That a copy of each statement filed 
with the ssion § “served on a f parties otherwise entitled 
t: be served with a notice of hearing in the District Court on a 
ptition by petitioners for allowance of compensation and expense; 
and the statement filed with the Commission shall so certify. 


And it is further ordered, That, except for good cause 
shown, pre nary motions requests for cross-examination 
of witnesses or for other relief will not be acted upon prior 
to the date on or before which all verified statements are 
required to be filed. 


Dated at Washington, D.C., this 9th day o' November, 1973. 
By the Commission, Commissioner Tuggle. 


ROBERT L. OSWALD 
Secretary 


~ INTERSTATE 
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Finance Docket No. 21669 DEC 96 973 


NEW YORK, NEW. HAVEN & HARTFORD RAILROAD . nee iE Gia 
COMPANY REORGANIZATION ee ea 
PETITION OF TYLER, COOPER, GRANT, BOW KIRFE , 
COUNSEL TO SUCCESSOR INDENTURE RPRTER A DO 
FOR INTERIM COMPENSATION “ 


‘ 


Lawrence W. Iannotti, being first duly sworn, deposes 
and says: 

1. I ama partner in the firm of Tyler, Cooper, 
Grant, Bowerman & Keefe (hereinafter referred to as 
"Petitioner") , counsel to Lawrence W. Iannotti, Successor 
Trustee under the Debtor's First and Refunding Mortgage 
dated July 1, 1947 (hereinafter referred to as the "Suc- 
cessor Trustee"). 

2. Due to secretarial error, the number of hours 
spent by Petitioner in the representation of the Successor 
Trustee as reflected on Page 2, Paragraph 4 of the Peti- 
tion for Order No. 691 filed in the United States District 
Court for the District of Connecticut in No. 30226, In the 
Matter of the New York, New Haven & Hartford Railroad, 
Debtor (hereinafter referred to as the "Petition") for- 
warded to the Commission, and on Page 6, the first page of 
Appendix A to said Petition, is incorrect. The figure 
should not be 772 hours, but 855 hours. Of that figure, 


411 hours were spent by partners and 444 were spent by 


ao 7 @ 


associates. The subtotals of hours spent under subheadings 
Ls 


A-E in Appendix A of said Petition should be as follows: 


A - 162 hours 
B -°370 hours 
c - 188 hours 


66 hours 


— - 69 hours (instead of 57 hours as should 
have been reflected under this 


heading). 


Under Petitioner's bookkeeping system, the dollar equivalent 


of time expended is added on a monthly basis, but the number 


of actual hours is not. Given the number of hours involved, 


the size of the error--roughly 10% of the hours expended-- 


was not large enough to indicate immediately that an error 


had been made. Since the dollar amount was fixed, the ad- 


justment in hours does not affect the total amount requested 


by Petitioners as interim compensation. 
etition, which Peti- 


3. Appendix A to the aforesaid P 
tion with Appendices has been sent to all parties of record 


in No. 30226 in the United States District Court for the 


District of Connecticut, In the Matter of New York, New 
Haven & Hartford Railroad Company, Debtor, as required by the 


Commission's order in these proceedings, Service Date 


November 15, 1973, describes the nature of the services 


rendered by Petitioner, the benefit to the estate, the Peti- 


26 24- 


x 
tioner's responsibilities, and the time spent by Petitioners 


on the matters specified in said Appendix. 

4. In accordance with the Commission's decision ren- 
dered in Finance Docket No. 21669 regarding the compensation 
to be paid Gratz, Tate, Spiegel, Ervin and Ruthrauff, 342 © 
ICC 632, 639 (April 20, 1973), information regarding the 
nature and complexity of the work performed by Petitioner, 
the need for the services, the relative importance of the 
work in relation to the other needs of the Estate, the 
Petitioner's fixed and variable overhead expenses, and the 
Petitioner's hourly rates are herein set forth. 

5. The majority of the time spent by Petitioner dur- 
ing the period July 1, 1971 through December 31, 1972 was 
devoted to litigation defending the equitable lien and con- 
structive trust imposed by the New Haven Reorganization 
Court on the former New Haven assets conveyed to the Penn 
Central Railroad. This litigation involved novel and dif- 
ficult questions regarding the overlap of jurisdiction 
between two reorganization courts, each of which has ex- 
clusive jurisdiction over the assets of its debtor. The 
litigation was conducted simultaneously in the Second and 
Third Circuits and led to Petitioner's filing a petition 
for a writ of certiorari to the Second Circuit and a sup- 
porting response to a petition for a writ of certiorari to 


the Third Circuit in the United States Supreme Court. The 
26 a 4 


substantive issues raised by this litigation were virtually 
questions of first impression. The procedural problems 
were equally complex since the litigation was occurring te 
two judicial circuits simultaneously, and issues of res 
judicata and collateral estoppel were continually being 
raised. The other issues dealt with during the eighteen 
month period covered by the Petition involved significant 
sums of money potentially available to the New Havén 
estate and required constant attention to assure that the 
rights of the New Haven estate under the equitable lien 
and constructive trust were protected and that any settle- 
ments or proposed sales would adequately compensate or 
protect the estate. 

6. The services described above and in Appendix A to 
the Petition were required to be rendered by the Petition- 
er. The Petitioner represents the claimants with the larg- 
est claim on the New Haven estate, namely the class ‘con- 
sisting of the former New Haven Railroad's First Mortgage 
Bondholders. Following the filing of a petition under 
Section 77 of the Bankruptcy Act by the Penn Central Trans- 
portation Company, the above-mentioned equitable lien and 
constructive trust constituted a major asset of the New 
Haven estate, and strenuous defense thereof was required in 
order to ensure that the Successor Trustee's trust benefi- 


ciaries would have some equity in the New Haven estate. 
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During the period covered by the Petition, the Successor 
Trustee did not attempt to become a party in the Penn 
Central reorganization, but instead relied upon counsel 

to the New Haven Trustee to represent the interests of 

the entire New Haven estate. Though this has entailed the 
expenditure of time to review those aspects of the Penn 
Central proceeding relevant to the New Haven estate, it 

was the most economical means of representing the New “‘laven 
estate in the Penn Central Reorganization Court. 

7. As described in Paragraph 6 hereof, protection of 
the New Haven estate's equitable lien and constructive 
trust was of the highest importance compared to the other 
needs of the New Haven estate since it involved protection 
of the New Haven estate's major asset. The other work 
performed by Petitioner--review of matters before the Penn 
Central Reorganization Court and active involvement in 
matters before the New Haven Reorganization Court--was 
necessary to protect the estate and the Successor Trustee's 
beneficiaries. 

8. During calendar year 1971, the Petitioner's fixed 
overhead, including associates' salaries, was 46% of the 
Petitioner's gross income. During calendar year 1972, the 
corresponding figure was 42%. Omitting associates' sala- 
ries, the percentage of fixed overhead to gross income was 
approximately 33% and 33% in calendar years 1971 and 1972 
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respectively. 

9. The work performed by partners is being eee 
at a rate of $60 an hour which is consistent with rates 
charged for ‘comparable services by other firms appearing 
before this Commission. The rates being charged for time 
spent by associates is in a range between $30 an hour and 
$50 an hour, with the majority being at the lower of the 
two figures. This figure is also consistent with charges 
for associates’ time by other legal firms for comparable 
services. These Charges are also consistent with those 
charged by law firms in the State of Connecticut. Of the 
tvo lawyers with primary responsibility for the matters 
Covered by the Petition, the time spent in representation 
of the Successor Trustee as a percentage of total billable 
time was 24% of the partner's time and 18% of the associ- 
ate's time. 

10. A detailed breakdown of Petitioner's variable 
Overhead expenses is given in Exhibit 1 to this verified 
statement. 

ll. Paragraphs 2-10 of this verified Statement, 
Exhibit 1 hereto, and the material contained in the Peti- 
tion constitute the facts upon which Petitioner relies for 
its interim compensation. Petitioner reserves the right 
to submit legal memoranda, if necessary, to support its 


Claim that it is legally entitled to interim compensation 


26S 2- 


e 
ia, 


at the present time as indicated in Paragraph 7 of the 
Petition. This paragraph is intended to satisfy the 
requirements of Rule 49(a) of the Commission's Rules of 
Practice, 49 C.F.R. §1100.49(a). 

12. As required by Rule 51 of the Commission's aia: 
of Practice, 49 C.F.R. §1100.51, this verified statement 
with Exhibit, the Petition, and Petitioner's records as 
relevant are the evidence on which Petitioner relies in 
this proceeding. 

13. As required by Rule 250(d)(1) of the Commission's 
Rules of Practice, 49 C.F.R. §1100.250(d)(1), Petitioner 
hereby avers that its Petition for Interim Compensation 
should not have any effect, adverse or beneficial, on the 
quality of the human environment. 

Dated at New Haven, Connecticut, this 2oF aay of 
December, 1973. 


TYLER, COOPER, GRANT, BOWERMAN 
& KEEFE 


Ag ena |) 

_- Lawrence W. Ianno » A Partner 
205 Church Stree 
New Haven, Connecticut 06509 


STATE OF CONNECTICUT) 


) 
COUNTY OF NEW HAVEN ) 


ae = 


/_- Lawrence W. ae 
me this Sed 


Subscribeg and sworn to before day of 
December, 1973. 


the 
necticut 


My Commission Expires 
March 31, 1977, 


INTERST. ATE COMMEKCE COMMISSION 


FINANCE DocKkeT No. 21669 


NEW YORK, NEW HAVEN AND HARTFORD RAILROAD 
COMPANY REORGANIZATION (COMPENSATION-TYLER, 
COOPER, GRANT, BOWERMAN & KEEFE, COUNSEL TO 
SUCCESSOR INDENTURE TRUSTEE) 


Decided February $, 1975 


Setting of maximum limits of allowance for interim compensation for services 
rendered and reimbursement for expenses incurred by certain counsel for 
successor indenture trustees found not justified on the present record. 


Donald F. Keefe for petitioner. 
REPORT OF THE COMMISSION 


DIVISION 3, COMMISSIONERS TUGGLE, O'NEAL, AND CLAPP 


By Division 3: 
The modified procedure has been followed and the matter has 


been assigned to division 3 for disposition. 

By petition filed in the United States District Court for the 
District of Connecticut in proceeding No. 30226, pending therein 
for the reorganization of the New York, New Haven and Hartford 
Railroad Company, debtor, Tyler, Cooper, Grant, Bowerman & 
Keefe, counse! to Lawrence W. Iannotti, Successor Trustee under 
the debtor's. First and Refunding Mortgage dated July 1, 1947, 
requests that the court allow them interim compensation and 
reimbursement of expenses for the period July 1, 1971, through 
December 31, 1972, within such maximum limits as may be 
approved as reasonable by the Interstate Commerce Commission for 
services for and on behalf of the Successor Trustee of the debtor's 
First and Refunding Mortgage. The Reorganization Court by Order 
No. 691 dated March 27, 1973, directed that the petition be 
transmitted by the clerk of the court to the Interstate Commerce 
Commission for a determination of the maximum limits within 
which allowances for interim compensation for services rendered 
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and reimbursement of expenses incurred during the involved period 
may be made to petitioner. 

By order dated November 9, 1973, the matter was designated for 
handling under the Commission's modified procedure as described 
in the Commission’s General Rules of Practice (49 CFR 1100.45(p), 
1100.46(b), and 1100.47-1100.54). A verified statement in support 
of the pending request for interim compensation and reimbursement 
of expenses supplementing the originally filed petition was filed by 
petitioner on December 26, 1973. No other pleadings were 
submitted pursuant to the Commission's order of November 9, 1973, 
and the petition stands unopposed. 

Petitioner was appointed counsel to Lawrence W. Iannotti, 
Successor Trustee under the debtor's First and Refunding Mortgage 
dated July 1, 1947, by Reorganization Court Order No. 655 dated 
September 3, 1971. During the period July 1, 1971, through 
December 31, 1972, petitioner through three of its attorneys 
rendered 855 hours' of professional services on behalf of the 
Successor Trustee for which it seeks interim compensation in an 
amount not less than $42,450 and reimbursement of expenses in the 
amount of $1,850.91. 

The services rendered were described by petitioner as falling into 
five general categories: 


A. Matters relating generally to the debtor's reorganization and the duties of the 
Successor Trustee (162 hours). 


Services included initial review of the First and Refunding 
Mortgage and Indenture; review of pertinent documents relating to 
debtor’s reorganization; consultations with counsel for resigning 
Indenture Trustee; appearances before the Reorganization Court 
with regard to funds held by the Manufacturers Hanover Trust as 
Indenture Trustee, the sale of real property in New London, Conn., 
to the New London Redevelopment Agency, various settlement 
proposals involving the Penn Central Trus.ees, and various petitions 
submitted by the New Haven Trustee for compensation and other 
relief; and various conferences with the New Haven Trustee, his 
counsel, and counsel for other New Haven creditor groups regarding 
the New Haven Estate. 


'The originally filed petition indicated that 772 hours of professional services (inc ding 380 
hours provided by Lawrence W lannotti, one of petitioner's partners) had been rendered. 
Petitioner's subsequently filed verified statement revealed a corrected total of 855 hours 
Petitioner described the error as clerical and noted that the dollar amount sought was not 
affected 
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B. Matters relating to the appeal taken by the Trustees of the property of the Penn 
Central Transportation Company in the United States Court of Appeals for the 
Second Circuit (370 hours). 


Services were related to the preparation of a brief and 
participation in oral argument before the Second Circuit in 
opposition to the legal challenge raised by the Penn Central 
Trustees to the equitable lien and constructive trust imposed by the 
New Haven Reorganization Court on former New Haven assets in 
the possession of the Penn Central Trustees. 


C. Matters relating to the appeals to the United States Court of Appeals for the 
Third Circuit taken by various New Haven interests from several orders entered by 
the Penn Central Reorganization Court (188 hours). 


Services included filing an appeal to the Third Circuit to the 
order of the Penn Central Reorganization Court reported in 337 F. 
Suno. 779 which granted to the New Haven Trustee a tentative lien 
of indeterminate amount on all property formerly owned by the New 
Haven Estate in the possession of the Penn Central Trustees; 
responding to the challenge of the Penn Central Trustees to 
petitioner's standing to file the appeal; preparation and filing of an 
independent brief and reply brief on the merits of the case, 
preparation of a response for submission to the Supreme Court in 
support of a petition filed by the New Haven Trustee for a writ of 
certiorari before judgment. The petition for a writ of certiorari was 
denied by the Supreme Court. Thereafter petitioner and the other 
New Haven interests voluntarily moved for dismissal of their appeals 
pending before the Third Circuit. 


D. Matters relating to the preparation and filing of a petition for a writ of certiorari 
to the United States Court of Appeais for the Second Circuit filed in the United States 
Supreme Court and a response to the petition for a writ of certicrari before judgment 
to the United States Court of Appeals for the Third Circuit fi. | oy the New Haven 


Trustee (66 hours). 


Services consisted of preparation and filing in the Supreme Court 
of a writ of certiorari directed at the adverse opinion issued by the 
Second Circuit with regard to the matters considered in B above and 
the filing of a supporting response to the petition of the New Haven 
Trustee for a writ of certiorari before judgment directed to the 
Third Circuit referred to in C above. 


E. Matters related to the reorganization of the Penn Central Transportation 
Company under section 77 of the Bankruptcy Act (69 hours). 
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Services included advising Successor Trustee on matters before 
the Penn Central Reorganization Court: consultations with the New 
Haven Trustee, counsel for the New Haven Trustee, and counsel for 
other New Haven creditor interests regarding interim reports and 
reorganization plan proposals of the Penn Central Trustees, a 
proposed sale of the so-called Grand Central Terminal properties, 
and proposed refinancing of notes of Penn Central International, N. 
V.; review of settlement proposals between the New Haven Trustee 
and the Penn Central Trustees regarding disposition of vehicular 
bridges and reservation of easements in Massachusetts, and 
appearances before the New Haven Reorganization Court with 
regard to these matters. 

The variable expenses incurred by petitioner for which 
reimbursement is sought can be summarized as follows: 


$80.00 
220.00 
256.38 
380.85 


Xerox & photostats 
328.73 


Printing—petition & response 
Printing—reports of New Haven Trustee sent 


to First Mortgage Bondholders 243.30 
- 46.23 


98.12 
197.30 


1,850.91 


nd on behalf of counsel to the Successor Indenture Trustee 
leannotti, Successor Indenture Trustee, ts @ member of 
overhead expenses of Successor Indenture Trustee are 


'The instant petition was filed by @ 
Presumably because Lawrence Ww 
petitioner's law firm, the services and 
embraced within the pending petition. 


Petitioner as counsel for the Successor Indenture Trustee 
represents that class of creditors’ with the largest claim against the 
New Haven Estate. The largest asset of the New Haven Estate 
consists of its claim against Penn Central. Petitioner asserts that the 
services performed for which it here seeks compensation were 
necessary to protect the interests of the New Haven Estate and the 
First Mortgage Bondholders. It contends that its active involvement 
in matters before the New Haven Reorgani~ation Court and its 
efforts to protect the assets of the New Haven Estate are vital to a 


‘The New Haven First Mortgage Bondhotders. 
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successful completion of the New Haven reorganization and of such 
substantial benefit to the Estate as to justify the interim 
compensation requested 


DISCUSSION AND CONCLUSIONS 


he pending request for interim compensation and expense 
reimbursement al| »wances was filed pursuant to section 77(c) (12) 
of the Bankruptcy Act (11 U.S.C. 205(c)(12)) which provides: 


(12) Within such maximum limits as are fixed by the Commission, the judge may 
make an allowance, (o be paid out of the debtor’s estate, for the actual and reasonable 
expenses (including reasonable attorney's fees) incurred in connection with the 
proceedings and plan by parties in interest and ty reorganization managers and 
committees or other representatives of creditors and stockholders, and within such 
limits may make an allowance to be paid out of the debtor's estate for the actual and 
reasonable expenses incurred in connection with the proceedings and plan and 
reasonable compensation for services in connection therewith by trustees under 
indentures, despositaries and such assistants as the Commission with the approval of 
the judge may especially employ. *** The Commission shall, at such time or times as 
it may deem appropriate, after hearing, fix the maximum allowances which may be 
allowed by the court pursuant to the provisions of paragraph (12) of this subsection (c) 
oes 


Traditionally this Commission was not called upon to make a 
determination as to maximum limits of allowances under section 
77(cM12) until the reovganization proceeding had advanced to the 
point where a pian of reorganization had been approved. Compare 
Boston & P. R. Corp. Reorganization, 333 1.C.C. 614; New York, N. 
H. & H.R. Co. Reorganization, 247 1.C.C. 677; Missouri Pac. R. Co. 
Reorganization, 244 I.C.C. 69, Erie R. Co. Reorganization, 240 
1.C.C. 673; and Chicago, M., St. P. & P. R. Co. Reorganization, 242 
1.C.C. 113. The reason for this practice was that the essential 
elements for determining allowances under section 77(c)(12) are the 
benefits derived by the estate from the services rendered or a 
significant contribution to the working out of a plan of 
reorganization, Warren v. Palmer, 132 F. 2d 665 (2d Cir. 1942), 
factors which can properly be evaluated only at the conclusion of a 
reorganization, In Re Imperial “400” National, Inc., 432 F. 2d 232, 
235 (3d Cir. 1970). Petitioner, however, relying in part upon the 
opinion of the Reorganization Court in this proceeding dated July 
28, 1969, In Re New York, New Haven & Hartford Railroad Co., 
304 F. Supp. 1121, which held that counsel for Indenture Trustees, 


if they deem it advisable, may apply for interim allowances finder 
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section 77(c)12),? has asserted its claim for interim allowances at 
this time. 

It must be noted that the opinion of the New Haven 
Reorganization Court upon which petitioner here relies was a 
memorandum of decision on a Plan of Reorganization certified to 
the court by this Commission on December 2, 1968. The Court in 
recognition of the significant contribution to the reorganization 
proceedings made by petitioner's predecessor stressed the need for 
the relatively equal treatment, so far as that is possible, of counsel 
whose compensaiion is subject to section 77(c)(12) with counsel and 
special counsel for the Trustees whose compensation is subject to 
section 77(c)(2) of the Bankruptcy Act. Specifically the Court 
stated at page 1127: 


Counsel for the trustees for the bond issues and for the First Mortgage 4% 
Bondholders Committee are, however, subject to the provisions of (cM 12). They have 
deveied an enormous amount of time and energy to the case, and the high order of 
their. professional competence has made a very significant contribution to the 
reorganization proceedings. Present counsel for the First Mortgage Bonds and counsel 
for the Trustee for the Income Bonds Lave participated since the filing of the petition 
on July 7, 1961. *** The Indenture Trustees, their counse! and others who are 
entitled at this time to reimbursement of expenses and to compensation may, if 
counsel deem it advisable, apply for interim allowances, and the court will entertain 


such petitions. [Emphasis added.} 


It would appear that the Court was referring to the services 
rendered by predecessors to petitioner whose efforts contributed 
substantially to the development of the plan of reorganization then 
under consideration by the Court. From the language of the opinion 
ix does not appear that the Court was necessarily extending @ 
general invitation to the then counsel to the Indenture Trustees or 
their successors to scek interim allowances for compensation and 
reimbursement of expenses for services which may subsequently be 
rendered by them. Indeed, in July 1969, at the time the opinion was 
rendered there was every reason to believe that the New Haven 
Reorganization proceeding was in its concluding stages. It was not 
until the initiation of section 77 reorganization proceedings by the 
Penn Central Transport tion Company some 11 months later’ that 
the primary obstacle to the consummation of the plan of 

304 F. Supp. 1127 

‘304 F Supp. 1126 


%)n June 2!, 1970, Penn Central Transportation Company filed # petition for reorganization 


with the United States Diatrict Court fre che Eastern District of Pennsylvante 
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reorganization then under consideration by the New Haven 
Reorganization Court formally manifested itself. Nevertheless the 
Commission is prepared to consider the herein pctition based on 
the evidence presented. 

The services for which petitioner here seeks interim 
compensation were rendered between July 1, 1971, and December 
31, 1972, a period which for the most part occurred more than 2 
years after the Reorganization Court opinion of July 29, 1969. As 
demonstrated and recognized in petitioner's pleadings, petitioner's 
services were subsequent in poin« of time to the development of a 
plan of reorganization for New Haven approved by this 
Commission. The fundamental question presented by the instant 
petition is whether and to what extent petitioner's services in this 
continuing reorgarization proceeding clearly have been shown to be 
of benefit to New Haven’s estate at this foint in time. 

All of petitioner's services were rendered in its capacity as 
representative of the Successor Indenture Trustee. They are 
claimed to have served two basic purposes—{a) representing the 
interest of the Successor Indenture Trustee and the class of 
creditors represented by him (certain of the services described in 
category A), and (b) protecting the assets of the New Haven Estate 
(services described in categories B, C, D, and E and certain of the 
services described in category A). While we accept the fact that 
petitioner's efforts in representing the Successor Indenture Truciee 
are of benefit to the Successor Indenture Trustee, such services in 
and of themselves shou'd not be presumed to be of benefit to the 
general estate. As set forth on the record before us, the benefits 
which have accrued to the general estate from petitioner's activities 
on behalf of the Successor Indenture Trustee are not manifest at 
this stage of the reorganization proceedings. 

The burden of proof is on petitioner to show that his services 
benefited the estate and did not duplicate the effort of the trustee 
and his counsel, since the estate should pay only once for a service. 
Such petitioner should segregate administrative and routine services 
for indenture trustee over which the Commission does not have 
jurisdiction. 

Protecting the assets of a bankrupt estate is primarily the 
responsibility of the court appointed trustee Petitioner's efforts in 
this regard, which for the most part were directed at protecting the 
equitable | en and constructive trust imposed on behalf of the New 
Haven Trustee, were supplemental to or duplicative of efforts 
expended by or undertaken at the direction of the New Haven 
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Trustee. During the period covered by the petition pending before 
us, the New Haven Trustee, his counsel, special counsel, and staff 
directed their principal efforts to the careful review of and active 
participation in the Penn Central reorganization proceedings.® The 
involvement of the New Haven Trustee in the Penn Central 
Reorganization was premised not only on ownership by the New 
Haven Fatate of debt and equity securities of Penn Central but also 
on the basis of his responsibility as Trustee representative of the 
New Haven bondholders and administration cre litors.” In the 
pursuit of his responsibilities the New Haven Trustee and his 
representatives were actively involved in all of those matters 
described by petitioner on which the pending request for interim 
compensation and reimbursement of expenses is based.* 

In addition to the personal involvement of New Haven Trustee 
Richard Joyce Smith and Counsel for the Trustee James Wm. 
Moore. the Trustee found it necessary to utilize the services of 
special counsel to assist in the disposition of those matters referred 
to by petitioner. For the period July 1, 1971, through December 31, 
1972, Sullivan & Worcester, special counsel to the Trustee, 
rendered 7,990.25 hours of professional services, including services 
encompassing those matters which are the subject of this petition, 
through 24 of its attorneys, for which compensation in the amount 
of $413,101.25 was sought and authorized.” Similarly, Gratz, Tate, 
Spiegel, Ervin & Ruthrauff, special counsel to the Trustee, 
rendered professional services as Philadelphia counsel 
encompassing matters referred to by petitioner for the period June 
16, 1971, through December 15, 1972, during which 1,309.6 hours 
of service were rendered by 3 of its attorneys and for which 
compensation in the amount of $58,112 was sought and 
authorized."° In view of this substantial commitment of talent and 


Report of the Trustee on the Administration of the Estate (New Haven) for the year 197), p 
8990, Report of the Truster on the Administration of the Estate for the year 1972, pp 9300, 9W4, 
9308-9309, New York, N H. and H.R. Co Reorganization, W210 C 632, 6460-641 

See Petition for Order No 697, Appendia A p 9, filed by the New Haven Trustee with the 
New Haven Reorganiza ion Court June 28, {973 

See Report of the Trstee an the Administration of the Estate for the year 1971, filed May 4, 
1972. and Report of the Trustee on the Administration of the Estate for the year 1972. filed April 
19, 1973 

For a description of fc services rendered by Sullivan & Worcester during this period sce 
Petition for Order No. 6¢%, Petition for Order No 6460, and Petition for Order No 692 submitted 
to the New Haven Reorganization Court 

For a description of the services rendered by Gratz. Tate, Spregel, Ervin & Ruthrauff 
(formerty known as Tate & Ervin) during thes period see Petition for Order No. 656, Petition for 
Order No. 667, Petition for Order No 674. and Petinon for Order No 690 submitted to the New 
Haven Reorganization Court 
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resources by the Trustee to deal with matters for which petitione: 
here seeks compensation, the necessity for petitioner's involvement 
with these matters is seriously obscured. 

We are unable to discern at this stage of the reorganization 
proceedings the benefits accruing to the estate from the services 
rendered by petitioner. The estate is under no obligation to pay for 
unsolicited services which substantially duplicate efforts undertaken 
by its duly authorized representatives, particularly in the absence of 
convincing justification for this overlapping of services. As was 
stated by the court in Jn Re New York, N.H. & H.R. Co., 46 F. 
Supp. 214 (D. Conn. 1942), at page 229: 


In the litigation over the administration accounts, counsel for the New Haven trustees 
were definitely carrying the primary responsibility and | must hoid that all asesstance 
furnished them by others is not compensable out of the estate in the absence of proofs 
which satisfy me that sme benefit thereby resulted. 


Within that general area of activity in which petitioner provided its 
services, we have no reason to believe that the New Haven Trustee 
could not adequately protect the interests of all claimants and 
creditors of the estate. In Re Penn Central Transportation 
Company, 455 F. 2d 811, 817 (3d Cir. 1972). 

The normal rule in proceedings in equity and bankruptcy 
simpliciter is that attorneys representing creditors, security holders, 
or stockholders must look for compensation from their clients 
rather than to the general estate. Jn Re Chicago, M., St. P. & P.R. 
Co., 138 F. 2d 433, 436 (7th Cir. 1943). The basis for the rule is that 
the estate is ordinarily represented by a receiver or trustee whose 
duty and responsibility it is to protect the estate. When it becomes 
necessary for others to institute proceedings or undertake other 
appropriate action in order to recover assets or prevent waste, then 
such individuals are entitled to compensation and reimbursement of 
expenses as though their actions had been at the direction of the 
receiver or trustee. in Re Paramount Publix Corporation, 85 F. 2d 
§88, 590-591 (2d Cir. 1936). On the record before us no such 
situation exists in this proceeding where in those areas in which 
petitioner's services were performed the Trustee appears to have 
acted with particular care and diligence. Of course, all parties to a 
reorganization proceeding are entitled to be heard, and those 
unwilling to rely on counsel appointed by the court can justly be 
expected to provide the compensation for the independent activity 
of their counsel. In Re New York, N.H. &H. R.Co., supra, p. 222. 

348 LC.C. 


af 7 


INTERSTATE COMMERCE COMMISSION REPORTS 


It should be emphasized that the rules governing allowances to 
creditors’ committee counsel differs from that applicable for the 
Trustee and his counsel, the proper measure of compensation for 
creditors’ committee counsel being the benefits derived by the 
estate from their services. In Re McGann Mfg. Co., 188 F. 2d 110, 
112 (3d Cir. 1951). From our view of the current status of the New 
Haven Reorganization proceeding, the benefits accruing to the 
estate from petitoner’s services at this time are not apparent. At this 
point in the development of the New Haven Reorganizaiion we 
must conclude that the nature and extent of the services rendered 
by petitioner and the benefits to the New Haven Estate accruing 
therefrom support the fixing of a maximum limit of interim 
compensation to be paid out of debtor's estate to Tyler, Cooper, 
Grant, Bowerman & Keefe, counsel to Lawrence W. lannotti, 
Successor Trustee under the debtor's First and Refunding Mortgage 
dated July 1, 1947, at zero. In Re Chicago, M. St. P. & P.R. Co., 
supra. 

With regard to petitioner's request for an allowance for 
reimbursement of variable expenses incurred during the involved 
period, except for the $80 Successor Trustee Bond expense and the 
$243.30 expense for the printing of New Haven Trustee reports, 
each item of expense appears to be related to those professional 
services rendered by petitioner for which no interim compensation 
has here been authorized. At such time as it becomes apparent that 
payment of compensation for these prof*ssional services should be 
provided by the New Haven Estate, rei rsement for the related 
variable expenses incurred in the amc. ¢ of $1,527.61 may be 
authorized. The $80 bond expense represents an expense properly 
incurred by the Successor Indenture Trustee, an individua! not 
formally a party to this petition. Upon the filing of an appropriate 
petition for reimbursement by the Successor Indenture Trustee, 
authorization of an allowance for reimbursement may be approved. 
We can perceive of no reason for imposing upon the New haven 
Estate the burden of underwriting the cost incurred by petitioner 
of printing the New Haven Trustee reports which petitioner 
subsequently forwarded to First Mortgage Bondholders. While the 
reports may have been useful to the First Mortgage Bondholders, no 
corresponding benefit inured to the general estate. The incurring of 
this printing expense was unnecessary, and petitioner's request for 
reimbursement of its cost is denied. 

We find, in view of the nature and extent of services rendered by 
petitioner, as counsel to Lawrence W. lannotti, Successor Trustee, 
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under the debtor's First and Refunding Mortgage deted July 1, 1947, 
the contributive value thereof, and the benefits accruing therefrom 
to the debtor's estate, that the reasonable maximum limit of interim 
compensation to be allowed out of debtor's estate to Tyler, Cooper, 
Grant, Bowerman & Keefe for services rendered and reimbursement 
for variable expenses incurred during the period July 1, 1971, 
through December 31, 1972, be fixed at zero. 

We further find that this decision is not a major Federal action 
significantly affecting the quality of the human environment within 
the meaning of the National Environmental Policy Act of 1969. 

An appropriate order will be entered. 

348 1.C.C. 


ORDER 


At a Session of the INTERSTATE COMMERCE COMMISSION, 
Division 3, held at its office in Washington, D.C., on the Sth day 
of February 1975. 


Finance Docket No. 21669 


NEW YORK, NEW HAVEN AND HARTFORD RAILROAD 
COMPANY REORGANIZATION (COMPENSATION-TYLER, 
COOPER, GRANT, BOWERMAN & KEEFE, COUNSEL TO 
SUCCESSOR INDENTURE TRUSTEE) 


Investigation of the matters and things involved in this 
proceeding having been made, and the division, on the date hereof, 
having made and filed a report containing its findings of fact and 
conclusions thereon, which report is hereby referred to and made a 
part hereof. 


It is ordered, That the maximum limits within which the United 
States District Court for the District. of Connecticut may allow 
Tyler, Cooper, Grant, Bowerman & Keefe, counsel to Lawrence Ww. 
lannotti, Successor Trustee under the debtor's First and Refunding 
Mortgage dated July 1, 1971, for interim compensation and 
reimbursement for variable expenses incurred during the period 
July 1, 1971, through December 31, 1972, out of the estate of The 
New York, New Haven and Hartford Railroad Cvmpany, debtor, be, 
and it is hereby, set at zero. 

By the Commission, division 3. 


ROBERT L. OSWALD, 


Secretary. 


ert neem 
UNITED STATES OF A Te Ne 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION APR 30 1975 


INTERSTATE 
COMMERCE COMMISSION 
In The Matter Of 
THE NEW YORK, NEW HAVEN, AND 
HARTFORD RAILROAD COMPANY Finance Docket 
REORGANIZATION (COMPENSATION- No. 21669 
TYLER, COOPER, GRANT, BOWERMAN & 


KEEFE, COUNSEL TO SUCCESSOR 
INDENTURE TRUSTEE) 


PETITION FOR RECONSIDERATION AND REHEARING 

Pursuant to Rules 101 (b) and (d) of the Commission's 
Rules of Practice, Tyler, Cooper, Grant, Bowermar & h\ ‘efe 
("Petitioner"), counsel to Lawrence W. Iannotti, Successor 
Indenture Trustee under Debtor's First and Refunding Mortgage 
dated as of July 1, 1947, ("the Successor Trustee") hereby 
files its Petition for Reconsideration and Rehearing of the 
Report of the Commission, Division 3, decided February 5, 
1975 and served February 26, 1975, 348 I.C.C. 31 et seq. 
("the Report"). This petition is timely filed, the Commis- 
sion having granted an extension of time until April 30, 
1975 for Petitioner to file. This petition should be read 
in conjunction with the Brief attached hereto, which lists 
legal points and authorities in support of certain of the 
numbered exceptions listed hereafter as required by Rules 


101(d) and 96(a) of the Commission's Rules of Practice. 
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Attached hereto as Exhibit 1 is an affidavit of Lawrence W. 
Iannotti, further describing the benefits of Petitioner's» 
activities to the Debtor's estate and, as Exhibit 2, a 
reproduction of certain provisions of the Debtor's First and 
Refunding Mortgage dated as of July 1, 1947, which is on 
file with this Commission. Such evidence was not previously 
adduced because Petitioner was not aware, prior to the 
issuance of the Report, that the benefit of its services to 


the Debtor's estate was in doubt or that there was any 


question as to whether Petitioner had acted in any capacity 
other than as a fiduciary obligated to act. As requested by 
the Report, Petitioner states that matters which might be 
classified as routine and administrative services by the 
Successor Trustee equaled 49 hours or about $3,000 of services. 
Such services are listed under heading A at 348 I.C.C. at 

32, and are the first three categories of services there 
listed. 

In support of this Petition for Reconsideration and 
Rehearing, Petitioner takes exception to the following 
statements of fact, matters of aw or conclusions contained 
in the Report: 

1. The Report concluded the benefits of the Petitioner's 
services to the Debtor's estate are not presently apparent. 
Such conclusions are erroneous for the following reasons: 

(a) During 1971-1972 and at the present stage of 


the New Haven reorganization, perhaps the most important 
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issue has been the protection of the New Haven's claim 
against The Penn Central Transportation Company ("Penn 
Central"), also in reorganization. As discussed below in 
greater detail, Petitioner's services described under 
headings B-D at 348 I.C.C. at 33 were necessary and benefi- 
cial to the attempted consummation of Step I of the New 
Haven's plan of reorganization. As noted in the Report, 348 
I.C.C. at 34, Petitioner represents “that class of creditors 
with the largest claim against the New Haven Estate". As 


stated in The Report of the Trustee on the Administration of 


Company for the Year 1974, filed February 21, 1975 with the 
United States District Court for the District of Connecticut, 
at 10075: 
"... It must be emphasized that the $24,923,351 

of assets of the Estate actually on hand are defi- 

cient by approximately $20,939,644 in meeting the 

amount of the claims ahead of the First Mortgage 

Bonds. Thus, only by actually realizing on the 

New Haven Trustee's claim against the Penn Central 

Estate can assets be made available to cover the 

claims senior to the New Haven Bondholders and to 

satisfy the latter claims in whole or in part." 
If the full amount owing is paid, only the First Mortgage 
Bondholders, in all likelihood, will benefit. Although the 
aforesaid litigation placed the First Mortgage Bondholders 
primarily at risk, the attempts by the Penn Central Trustees 
to reduce the New Haven's claim to that of an unsecured 
creditor imperiled the entire estate and the New Haven 


reorganization. A vigorous response by those whose interests 
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would be affected was reasonable and proper uncer the 
circumstances and, because it ensured complete coverage of 
all relevant issues and protection of the New Haven estate, 
beneficial to it. The Report hzs in effect equated any 
joint undertaking with duplicative effort, a position which 
may be disruptive of reorganization proceedings, which 
varies from the thrust of existing case law, and which is 
unfair and unworkable. Such efforts were not unnecessarily 
duplicative in light of the importarice of the litigation and 
its potential effect on the entire New Haven reorganization. 
(b) In a matter of such importance to the First 
Mortgage Bondholders, the Successor Trustee and Petitioner 
as fiduciaries could not delegate all responsibility for 
protection of the First Mortgage Bondholders to other counsel 
and parties. Such failure to act might have constituted 
negligence. At the time, active participation was imperative. 
It is only after the event that one can estimate the benefit, 
if even benefit can be quantified, of such services or judge 
the extent to which the Successor Trustee and Petitioner 
could have relied upon the New Haven Trustee and his counsel 
and not have been guilty of any breach of fiduciary duty. 
Unless Petitioner and others similarly situated are given 
reasonable discretion to act on behalf of their beneficiaries, 
with some reasonable assurance of payment for services, the 
Commission, as a matter of law, will put counsel to the 


choice between possible liability to beneficiaries if they 
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f2il to act or the risk of no payment if they do. Petitioning 
a reorganization court for permission not to act merely 
transfers the burden of responsibility, is inconsistent with 
an adversary system o! justice, and does not resolve the 
central issue here, namely whether the Commission intends to 
encourage or discourage responsible, reasonable creditor 
participation in railroad reorganizations and believes such 
representation is in an estate's interests. 

(c) Petitioner and the Successor Trustee are 
court-appointed. Both were appointed because the New Haven 
Reorganization Court believed it was vital and beneficial to 
the Debtor's estate that the First Mortgage Bondholders 
continue to be represented by independent counsel and trustee. 
As noted hereafter, both were appointed because che predeces- 
sor Trustee had a conflict of interest with the New Haven's 
claim against the Penn Central. The fact of such appointment 
in the circumstances is prima facie evidence of benefit 
which the Commission has failed to consider. 

(a4) The Commission has not taken into account the 
benefit to the Debtor's estate of having adverse parties 
continuously presert and reasonably active to assure the 
Reorganization Court, the Commission, the Trustee and his 
counsel that the actions they take are in the best interests 
of the Debtor's estate and that such interests are aggressive- 
ly represented. Such a watchdog role requires occasionally 


activ: participation by parties such as indenture trustees. 
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The watchdog role requires, at the very least, review of 
pending petitions and motions and appearances in court on 
important matters. Such reasonable activities must be 
fairly compensated if a reorganization is not to become an 
ex parte proceeding. The Report apparently failed to take 
this type of benefit into account because no dollar figure 
can be assigned to it. But benefit can be intangible as 
well as tangible. Within reasonable limits -- and considering 
the amount of services involved here and the Successor 
Trustee's position in the New Haven reorganization, this 
proceeding does not involve testing such limits -- an estate 
benefits from the input of cifferent, affected adverse 
interests. The axiom that such input is beneficial is 
fundamental to an adversary system of justice. If parties 
are effective as watchdogs, they will dever waste and erosion; 
as they become more effective, benefit becomes less visible 
and tangible because the incidence of waste and erosion 
decreases. But the benefit, though intangible, is still 
there. Thus, the benefit of surveillance inures to the 
Debtor's estate and not to any single class of creditors. 
Petitioner's activities in this respect were minimal and 
reasonable, and should be compensated as requested. 

(e) The benefits from Petitioner's efforts which 
are, therefore, presently apparent are: vigorous participa-~ 
tion in litigation protecting the major claim of the Debtor's 


estate, thereby assuring that all issues would be raised and 
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pursued; action as a watchdog to insure that actions taken 
by the Reorganization Court, the Commission and The New 
Haven Trustee were in the best interests of the Debtor's 
estate; aid in attempting to complete Step I of the New 
Haven's plan of reorganization; and involvement in the New 
Haven reorganization to the extent reasonably required of a 
fiduciary. Such benefits require interim compensation in 
the amount requested. 

ya The Report concluded that Petitioner shoulec not be 
granted interim compensation because its services were 
"unsolicited servicés verre substantially duplicate efforts 
undertaken by its [the estate's] duly authorized representa- 
tives, particularly in the absence of convincing justifica- 
tion for this overlapping of services." This conclusien is 
erroneous for the following reasons: 

(a) The Petitioner's services were not unsolicited. 
Petitioner was court-appointed because the predecessor 
Trustee had a conflict of interest which prevented it from 
enforcing its and the New Haven's claim against the Penn 
Central. Such services are not unsolicited because they are 


provided for in the aforesaid Mortgage and for which the 


railroad obligated itself to pay. 


(b) The amount of duplication, if indeed there 
was duplication, involved in Petitioner's efforts from the 
estate's point of view is de minimis. As noted in the 


Repo: =, 348 I.C.C. at 38, the New Haven Trustee's special 
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counsel were paid a total of $471,213.25 during the period 
in question. Petitioner is seeking compensation equal to 9% 
ef that figure. If one includes the Trustee's and his 
counsel's salary during the same period, the percentage is 
6.8%. Thus, the New Haven Trustee and his various counsel 
received compensation for the same period of between 11l and 
16 times the amount sought by Petitioner, a statistic which 
suggests that Petitioner's involvement as the counsel for 
"that class of creditor with the largest claim against the 
New Haven Estate” was not excessive and that eliminates the 
danger of excessive fees being paid in this proceeding to 
classes of claimants other than the reorganization Trustee 
and his counsel, assuming the capiantinn allowed them has 
been reasonable. 

(c) The legal test for determining the compensa- 
bility of services is unnecessary duplication, not the rigid 
test of the Report which would regard any joint effort as 
uncompensable. Some duplication is always necessary in 
order for counsel to remain aware of the course of proceedings, 
to act as a watchdog, and to engage in responsible representa- 
tion of creditors' interests. The Bankruptcy Act is for the 
pretection of creditors and the Commission's newly developed 
rule regarding duplication would effectively deter creditor 


representation, as well as private investment in railroad 


securities. No meetings among counsel, for example, could 


ever be held, no matter how beneficial, because only one 
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counsel could be paid. Such a rule would eventually make 
railroad reorganizations ex parte, a development totally at 
variance with Congressional intent in the Bankruptcy Act. 
Furthermore, by depriving creditors of effective representa- 
tion necessary to safeguard their property from waste and 
erosion, the Report's conclusion sanctions a taking of 
property in violation of the "ifth Amendment to the United 
States Constitution. 

(a) It should be noted that issues before the 
Penn Central Reorganization Court atfecting the New Haven 
estate, other than those involving the protection of the 
equitable iien and constructive trust and proceedings in the 
fall of 1973 regarding nine phe to reorganize the Penn 
Central, are and have been carried out solely by the New 
Haven Trustee. Petitioner only spent 69 hours in eighteen 
months on such matters, roughly 4 hours a month or one hour 
a week, during the period in question. 

(e) It should further be nected that Petitioner 
represents the only indenture trustee whose beneficiaries 
have a major interest in the New Haven reorganization. The 
multiplicity of parties with identical interests described 
in the Commission's decision in The Penn Central Transporta- 
tion Company Reorganization (Compensation), Finance Docket 
No. 26241, Service Date February 20, 1975 ("Penn Central 
(Compensation)") is not present in this case, certainly not 


at this stage of the New Haven reorganization. 
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(£) For these reasons, the necessity for Peti- 
tioner's services 135 not seriously obscured, Dut Was COnSLS™~ 
tent with responsible creditor representation. 

3. The Report suggested that Petitioner look to the 
First Mortgage Bondholders for compensation. The First 
Mortgage Bondholders are widely scattered, not all of their 
identities are known and they have been bled white by the 
New Haven reorganization. The Repor. = suggestion is simply 
not practical, lawful, or equitable. 

4. The Report suggests that Petitioner was acting as 
a volunteer. That suggestion is contrary to the Successcr 
Trustee's obligations under the aforesaid Mortgage, his 
appointment by the Reorganization Court, and the law govern- 
ing fiduciaries generally. Petitioner has acted solely in 
the manner of a prudent fiduciary safeguarding the property 
of his beneficiaries consistent with the fact and circum- 
stances of reorganization. 

oe The statement in the Report that Petitioner's 
activities were not connected with the plan and proceedings 
in the New Haven reorganization is incorrect. Step I of the 
Flan contemplated the transfer of the New Haven assets to 
the Penn Central with the amount and form of consideration 
to be determined later. Much of Petitioner's activity was 
necessary to ensure that the New Haven Estate would be paid 


such consideration and thereby complete Step I. 


6. Petitioner notes s reference to creditors’ committee 
counsel at the top of 348 I.C.C. at 40. To the extent that 
the Report equated the role and compensability of indenture 
trustee's counsel with that of c sditors' committee counsel, 
it was incorrect. 

Vs The Report is incorrect as a matter of law because 
it is arbitrary, capricious, and based entirely on disbelief 
of Petitioner's representations. There is no evidence 
before the Commission upon which it can conclude that 
Petitioner's efforts were not beneficial to the Debtor's 
estate or unnecessarily duplicative. 

8. Since the Report may have been influenced by Penn 
Central (Compensation), the Commission should note the 
following similarities and distinctions between the New 
Haven and Penn Central estates and situations: 

(a) At page 27 of Penn Central (Compensation), 
the Commission noted the length of the Penn Central proceed- 
ings and the inequity of requiring counsel for indenture 
trustees to wait to be paid until the reorganization had 
concluded. Though Petitioner has only been counsel ir these 
proceedings for four years, the New Haven reorganization is 
now completing its fourteenth year, and its conclusion will 
probably depend upon proceedings, under the Regional Rail 
Reorganization Act of 1973, in the Penn Central reorganization 
to effect a distribution to the New Haven estate. The 
likelihood of an early conclusion of all those proceedings 


is small. 
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(b) The test for compensation is different from 
that in the Report. At page 28 of Penn Central (Compensation), 
the Commission stated that reasonable expenses are those 
which benefit the estate or contribute substantially to the 
working out of a plan of reorganization. Here, as noted 
above, all of the evidence before the Commission indicates 
the services rendered by Petitioner benefited the estate and 
contributed substantially to the working out of a plan of 
reorganization. The duplication, if any, here is de minimis. 

(c) At pages 29 and 32 of Penn Central (Compensa-~ 
tion) the Commission noted the precarious financial 
position of the Penn Central and the need for operating 
funds. Here, the New Haven estate has a reserve of $7,500,000 
for attorneys' fees and administration expenses, of which 
the present application for payment involves .57%. The New 
Haven is not a functioning railroad and there is not the 
same need for operating funds. At page 29, one of the 
factors mentioned for compensation is "the availability of 
funds in the estate." That criterion is satisfied here. 

(a) On page 29 of Penn Central (Compensation), 
the Commission noted the factors involved in setting compensa- 
tion. In this proceeding, the work was difficult and complex, 
the services were needed at a critical juncture of the New 
Haven reorganization, the work was of the highest importance 
in relation to the other needs of the estate, the services 


benefited the estate by aiding in the attempted completion 
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of Step I of the plan of reorganization and in carrying out 


creditors' vital watchdog function, and the Commission is in 


nae 
possession of information regarding the individuals who 


performed the services. 

(e) At page 31 of Penn Central (Compensation), 
the Commission noted that there were several indenture 
trustees performing similar services and therefore "the 
problem of duplication of services is also relevant.” At 
pages 37-38 of Penn Central (Compensation), the Commission 
appeared to be concerned primarily with the duplication 
among the indenture trustees. Here, there is only one 
indenture trustee who performed the services described by 
Petitioner and under the Penn Central test, the services are 
compensable. 

(f) At page 32, the Commission stated as follows: 

"Furthermore, the Petitioners [the bank- 

indenture trustees] are all well-known and exper- 
ienced organizations well aware of the problems of 
being indenture trustees. Also, petitioners are 


in a much better position financially to bear the 
hardship of delayed compensation." 


Here, the Successor Trustee is an individual who was appointed 


because no institution, after a long search, could be found 


to serve. Neither he nor his law firm is in the same posi- 


tion as the indenture trustees in the Penn Central proceeding 


and the delay will work a hardship upon them. Both the 
Successor Trustee and Petitioner were court-appointed and 


are officers of the Reorganization Court. If they are not 
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compensated, the Reorganization Court may be unable to find 
replacements for them. 

(g) At page 33. Of Penn Central (Compensation), the 
Commission remarked that it did not have the relevant 
provisions of the indenture agreements setting out the 
duties of the indenture trustees. Attached hereto as Exhibit 
2 are the relevant provisions of the aforesaid Mortgage, 
which should provide the Commission with the information 
required to determine what the Successor Trustee and his 
counsel were required to do. 

(h) At pages 40-41 of Penn Central (Compensation), 
the Commission discussed the legislative history underlying 
Section 77(¢) (12) of the Bankruptey Act and concluded that 
allowance cf compensation might erode the Penn Central 
estate. That, in light of the reserve for attorneys' fees 


available in the New Haven reorganization, does not appear a 
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problem, and, in any event, protection of creditors’ interests 
requires some outlay of funds to avoid waivers of creditors’ 
rights and protection against continuing unconstitutional 
erosion. 

(i) At page 41 of Penn Central (Compensation), 
the Commission was concerned that oniy a fraction of the 
creditor interests were seeking an aggregate of over $1,600,000 
for one period of interim compensation. Here, there are far 
fewer parties, the amount of money is considerably less, and 


the period involved is not merely one year but eighteen 
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months. The Commission's fear of huge claims is unfounded 
in this proceeding. 
(j) Unlike Penn Central (Compensation) and the 


Commission's Initial Decision in Central Railroad Co. of New 
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Jersey Reorganization, Finance Docket No. 24535, Service 
Date March 11, 1975, in the New Haven proceeding the Debtor's 
Trustee has not opposed the petition for compensation. 

(k) To the extent that the Initial Decision in 


consistent with that of Penn Central (Compensation), the 
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factors described in subparagraphs (a)-(i) apply with equal 
force to that decision. 

9. WHEREFORE, bigetibdense petitions the Commission to 
reconsider and rehear the Report and award Petitioner interim 


compensation and variable expenses in the amount requested. 


TYLER, COOPER, GRANT, BOWERMAN & KEEFE 


205 Church Street 
P.O. Box 1936 
New Haven, Connecticut 06509 


Dated: April 30, 1975 
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UNITED STATES OF AMERICA 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


ee 


) 
In The Matter Of ) 

) 
THE NEW YORK, NEW HAVEN, AND ) 
HARTFORD RAILROAD COMPANY ) Finance Docket 
REORGANIZATION (COMPENSATION- ) No. 21669 
TYLER, COOPER, GRANT, BOWERMAN & ) 

) 

‘. 

) 


KEEFE, COUNSEL TO SUCCESSOR 
INDENTURE TRUSTEE) 


SEE ee cnn AISI RARIEERAIN ISS IRI manasa anna nna TT 


AFFIDAVIT 

Lawrence W. Iannotti, being first duly sworn, deposes 
and says: 

1. I am the Successor Trustee under the Debtor's First 
and Refunding Mortgage dated as of July 1, 1947. 

2. I reaffirm without change the information contained 
in my earlier affidavit dated December 20, 1973, filed in 
these proceedings. 

3. Shortly before I was appointed as Successor Trustee, 
the New Haven Reorganization Court entered its decision, 


In re New York, N.H. & H.R.R. Co., 330 F.Supp. 131 (D.Conn. 
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1971), imposing an equitable lien and constructive trust 
upon the former New Haven assets in favor of the New Haven 
estate, and the Penn Central Trustees appealed that decision 


to the United States Court of Appeals for the Second Circuit. 
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At the time and at present, sustaining that decision on 
appeal appeared to spell the difference between recovery of 
the New Haven estate's claim against the Penn Central Trans- 
portation Company and, for all practical purposes, the 
possible failure of recovery. The issues involved were of 
first impression and of prime importance to the estate. 
Though the interests of the First Mortgage Bondholders and 
the interests of the New Haven estate appeared the same at 
the outset of the appeal, it was not then possible to deter- 
mine when and if those interests might diverge. Participation 
by me as a party and my counsel seemed imperative to protect 
the New Haven estate and the First Mortgage Bondholders and 
as a matter of fiduciary obligation under the aforesaid 
Mortgage. The submission of separate briefs to the Court of 
Appeals resulted in my counsel's independently arriving at 
lines of argument and precedents, and was necessary to 
ensure that the interests of the New Haven estate and there- 
fore the First Mortgage Bondholders would be fully protected. 
Participation in the subsequent litigation in the Third 
Circuit, which was not anticipated at the time, was necessary 
to avoid the consequences of collateral estoppel and res 
judicata. No litigation since my appointment has been as 
important and the Comnission should note that in none other 
has my counsel been as actively and independently involved. 
In all other litigation matters, it has been sufficient for 


me and my counsel to review the work and activities of 
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counsel for the New Haven Trustee. The litigation described 
above was simply too important for me to delegate responsi- 
bility to other counsel. For that reason, the work was not 
unnecessarily duplicative, was required of me as a fiduciary, 
was consistent with responsible creditor representation and 
was beneficial to the estate. 

4. All of the other services performed by my counsel 
were necessary for them to function as watchdogs over the 
New Haven reorganization and the New Haven estate's interests 
in the Penn Central reorganization. In my opinion, protec- 
tion of the estate against waste and maximization of the 
estate's chances of recovery of its claim against the Penn 
Central Transportation Company are among the most important 
functions I have, and I have instructed my counsel accord- 
ingly. I and my counsel have attempted to do the minimum 
necessary consistent with our fiduciary obligations. 

5. To whatever extent necessary, the Petition for 
Order No. 691 filed in these proceedings should be deemed to 
have been amended to be a petition by me as Successor Trustee 
for reimbursement, my services as Trustee, other than routine 
and administrative services, being incorporated into the 
description of legal services rendered by the Petitioner in 
these proceedings. 

6. All of the services described in Petition for Order 


No. 691 were beneficial to the estate and were not unnecessar-~ 
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ily duplicative, and the Commission should award interim 
compensation and variable expenses in the amounts and for 
the reasons requested. 


Lo 
Dated at New Haven, Connecticut, this ‘2% day of April, 


1974. 


we Se ‘ Pa See a i, 
Lawrence W. Iannottil, 

As Successor Trustee under the 
Debtor's First and Refunding 
Mortgage, dated as of July l, 1947 


STATE OF CONNECTICUT) ‘ : 
) ss.: New Haven: April et 
COUNTY OF NEW HAVEN ) 

Lawrence W. Iannotti, Successor Trustee as aforesaid, 
being duly sworn, deposes and says that he has read the 


foregoing statement, knows the contents thereof, and that 


the same are true as stated. 


S / han fo 
per rae ate 
oe ) ? : : ha Baths mC —~y ¢ { 
atl Lawrence W. fannotti 


Subscribed and sworn to before me eS Of April, 1975 


pi Li. 
Notary P Lic of the State of 


onnecticut 


My Commission expires March 31, 1$77 
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ARTICLE SEVEN 
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which the Railroad Company may be the maker or which it may have 
assumed. 


Secriox 2. If one or more of the following events, in this Indenture 
called ‘ev’ ats of default’’, shall happen, that is to say: 


(1) If default shall be made in the payment of any install- 
ment of interest on any of the Bonds outstanding when and as the 
same shall become due and payable, as therein expressed, and 
guch default shall continue for ninety days; or 


(2) If default shall be made in the payment of the principal 
of and premium, if any, on any of the Bonds outstanding when 
the same shall become due and payable either by the terms thereof 
or otherwise as herein provided; or 


(3) If default shall be made in the observance or perform- 
ance of any other covenants, conditions and agreements on the 
part of the Railroad Company, contained in the Bonds or in this 
Indenture or in any indenture supplemental hereto, and sach 
default shall continue for ninety days (or in case of any default 
under a supplemental indenture for such other time, if any, as 
may be specified therein) after written notice specifying such 
default and -equiring the same to be remedied shall have been 
given to the Railroad Company by the Corporate Trustee, which 
notice may be given by the Corporate Trustee in its discretion, 
and shall be given on the request of the holders of ten per cent. 
(10%) in principal amount of the Bonds at the time outstanding; 
or 


(4) If an application be uu.ade for the appointment of a 
receiver of all or any substantial part of the property of the Rail- 
road Company or for a reorganization of the Railroad Company 
under the provisions of the Bankruptcy Act or any other law, 
fedoral or statc, or to invoke for the Railroad Company the 
advantage of any act in aid of debtors, and if either (a) sach 
application be made, consented to, or acquiesced in, by the Rail- 
road Company, or (b) a receiver be appointed by an order or 
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decree of a court of competent jurisdiction and such order or 
decree shall continue unstayed on appeal or otherwise and in 
effect for a period cf sixty days; * 


then, and in each and every such case, the Trustees personally or by 
their agents or attorneys may enter into and upon all or any part of 
the trust estate, and each and every part thereof, and may exclude the 
Bailroad Company, its agents and serva::'> wholly therefrom; and hav- 
ing and holding the same may use, operate, manage and control the 
game, and conduct the business thereof, either personally or by their 
superintendents, managers, agents, servants or attorneys, or by a 
receiver, in such manner as the Trustees may deem to be to the best 
advantage of the holders of the Bonds, and upon every such entry the © 
Trustees, at the expense of the trust estate, from time to time, either by 
purchase, repair or construction, may maintain and restore the equip- 
ment, tools and machinery and other property, buildings, bridges and 
structures erected upon or provided for use in connection with the rail- 
ways and other premises whereof they shall become possessed as afore- 
said, and may insure or keep insured the same in the manner and to 
the extent which in their judgment shall be appropriate; and likewise 
from time to time, at the expense of the trust estate, may make all neces- 
sary or proper repairs, renewals and replacements and useful altera- 
tions, additions, betterments and improvements thereto and thereon, 
and purchase or otherwise secure the use of additional equipment, tools, 
machinery and other property for use thereon, as to them may seem 


_ proper; and, in such case, the Trustees shall have the right to manage 


the trust estate and to carry on the business and exercise all rights and 
powers of the Railroad Company, either in the name of the Railroad 
Company or otherwise, as the Trustees shall deem best; and shall be 
entitled to collect and receive all rates, fares, tolls, earnings, incomes, 
rents, issucs, revenues and profits of the samu and every part thereof, 
including the income from the pledged securities, as defined in Section 1 
of Article Six hercof; and after deducting the expenses of operating 


* 
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nid railroads and other premises, and of conducting the business 
ereof, and of all repairs, maintenance, renewals, replacements, altera- 
ons, additions, betterments and improvements, and all payments which 
ay be made for taxes, assessments, insurance and prior or other 
roper charges upon the trust estate, or any part thereof, as well as 
‘ast and reasonable compensation for their own services and for the 
rvices of all attorneys, counsel, agents, clerks, servants and other 
mployees by them properly engaged and employed, the Trustees shall 
pply the moneys arising as aforesaid as follows: 


First, to the payment of any interest in default on the Bonds, 
in the-order of the maturity of the installments of interest, with 
interest, to the extent permitted by law, on sach overdue 
installments of interest at the respective rates carried by the 
Bonds to which such interest pertains, such payments to be made 
ratably to the persons entitled thereto without discrimination or 
preference, and, second (subject to the provisions of Section 3 of 
this Article), if any of the Bonds shall have become due, by decla- 
ration or otherwise, to the payment of the principal on all Bonds 
securcd hereby, whether due or not, with interest thereon from the 
date on which the same became due at the respective rates carried 
by such Bonds, such payments to be made in every instance 
ratably to the persons entitled thereto without discrimination or 
preference, and, third, if the principal shall not have become due, 
by declaration or otherwise, on any of the Bonds, to remedy any 
other defaults of the Railroad Company hereunder in such 
manner as, in the judgment of the Trustees, shall serve the 
| interests of the holders of the Bonds. 


These provisions shall not be deemed to modify the provisions of : 
lSection 1 of this Article and are subject thereto. a 
| 


Sxcrion 3. In case one or more of the events of default shall 
have happened and be continuing, the Corporate Trustee may, and, 
lnpon the request of the holders of twenty per cent. (20%) in princi- 


pal amount of the Bonds then outstanding, shall, by written notice 


. 


a 
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Secrion 12. The purchase moncy, proceeds and avails of any such 

sale, whether made urder the power of sale hereby granted or pursuant 

’ to judicial proceedings, together with any other sums which then ‘may 

be held by or for the Trustees, or either of them, under any of the pro- 

visions of this Indenture as part of the trust estate or of the proceeds 
thereof, shall be applied as follows: 


First. To the payment of the costs and expenses of such 
sale, including reasonable compensation to the Trustees, their 
agents, attorneys and counsel, and of all expenses, liabilities and 
advances made or incurred by the Trustees in managing and 
maintaining the trust estate and to the payment of all taxes, 
assessments or liens prior to’ the lien of this Indenture, except 
taxes, assessments and priof liens, if any, subject to which the 
property shall have been sold. , 


Second. To the payment of the whole amount then due and 
unpaid upon the Bonds, either for principal or interest, or for 
both, with interest on the overdue principal and, to the extent 
permitted by law, on the overdue installments of interest at the 
respective rates carried by the Bonds to whic. such interest 
pertains, and in case such proceeds shall be insufficient to pay in 
full the whole amount so due and unpaid for principal and for 
installments of interest, with interest on the overdue principal 
and the overdue installments of interest as aforesaid, then to the 
payment of such principal and unpaid interest ratably, according 
to the aggregate of such principal and accrued and unpaid in- 
terest, without preference or priority of any Bond over any 
other Bond of the same or of another series or of principal over 
interest, or of interest over principal, or of any installment of 
interest over any other installment of interest, subject, however, 
to the provisions of Section 1 of this Article. 


Third. To the payment of the surplus, if any, to the Railroad 
Company, its successors or assigns, or to whomsoever may be 
lawfully entitled to reccive the same, or a8 & court of competent 
jurisdiction may direct. 
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entitled to retain possession and control of, and to collect all interest 
and dividends or earnings, on any and all of the pledged securities, as 
defined in Section 1 of Article Six. 


Secriow 19. No holder of any Bond or coupon shall have any 
right to institute any suit, action or proceeding in equity or at law 
for the foreclosure of this Indenture, or for the execution of any trust 
hereunder, including the appointment of a receiver, or for any other 
remedy hereunder, unless such holder previonsly shall have delivered 
to the Trustces written notice that one or more of the events of default, 
which default or defaults shall be specified in such notice, has happened 
and is continuing, nor uniess also the holders of twenty per cent. (20%) 
in principal amount of the Bonds then ontstanding shall have requested 
the Trustees and shall have afforded to them reasonable opportunity 
either to proceed to exercise the powers hereinbefore granted, or to 
institute such action, suit or proceeding in their own name, nor unless 
one or more holders of Bonds shall have offered to the Trustees ade- 
quate security and indemnity, satisfactory to them, against the costs, 
expenses and liabilities to be incurred thereia or thereby, nor unless 
the Trustees shall have refused or neglected to act on such notification, 
request and offer of indemnity; and such notification, request and offer 
of indemnity are hereby declared, in every such case, at the option of 
the Trustces, to be conditions precedent to the execution of the powers 
and trusts of this Indenture and to any action or cause of action for 
foreclosure, including the appointment of a receiver or trustee, or 
for any other remedy hereunder, it being understood and intended that 
no holder or holders of Bonds and coupons shall have any right in any 
manner whatever by his or their action to affect, disturb or prejudice 
the lien of this Indenture or to enforce any right hereunder, except in 
the manner herein provided, and that all proceedings at law or in equity 
shall be instituted, had or maintained in the manner hcrein provided, 
and for the equal benefit of all holders of the outstanding Bonds and 
coupons. 
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Nothing contained in this Section or elsewhere in this Indenture 
or in the Bonds or coupons shall alter or impair the cbligatiod of the 
Railroad Company, which is absolute and unconditional, to pay the 
principal of and intercst on the Bonds to the respective holders of the 
Bonds and coupons, at the time and place and in the amount or at the 
rate and in the currency prescribed in such Bonds or coupons, nor 
affect or impair the right of action at law, which is also absolute and 
unconditional, of such holders to collect such payment. 


Section 20. Except as herein expressly provided to the contrary, 
no remedy herein conferred upon or reserved to the Trustees, or either 
of them, or the holders of tho Bonds is intended to be exclusive of any 
other remedy or remedies, but each and every such remedy shall be 
cumulative and shall be in addition to every other remedy given here- 
under, or now or hereafter existing at law or in equity or by statute. 


Sxcriox 21. No delay of the Trustees, or either of them, or of any 
holder of Bonds in exercising any right or power accruing upon any 
default continuing as aforesaid and no omission toe exercise any such 
right or power shall impair any such right or power or shall be con- 
strued to be a waiver of any such default, or an acquiescence therein; 
and every power and remedy given by this Article to the Trustees, or 
either of them, or to the holders of the Bonds, may be exercised from 
time to time, and as often as may be deemed expedient, by the Trustees, 
or either of them, or by the holders of the Bonds, respectively. 


ARTICLE EIGHT. 


Immunity of Incorporators, Stockholders, 
Officers and Directors. 


No recourse shal! be had for the principal of, premium, if any, or 
interest on any Bond, or any part thereof, or for any claim based 
thereon or otherwise in respect thereof or of the indebtedness repro- 
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to the Corporate Trustee. Any record so signed and verified shall be 
conclusive evidence that such meeting was duly convened and held, and 
any resolution or proceeding stated in such record to have been adopted 
or taken shall be deemed conclusively to have been duly adopted or taken 


at the mecting. 


ARTICLE ELEVEN. 
Concerning the Trustees. 


Section 1. ‘The Trustees accept the trusts hereby created upon 
the following terms and conditions, to all of which the Railroad Com- 
pany and the holders of the Bonds and coupons at any time outstanding, 
by their acceptance thereof, agree: : 


(1) The recitals herein and in the Bonds contained shall be 
taken as the statements of th Railroad Company, and the Trus- 
tees assume no responsibility for the correctness of the same. 
The Trustees make no representation as to the value or condi- 
tion of the mortgaged property or any part thereof or as to the 
security afforded thereby and hercby, or as to the lien of this 
Indenture or the validity thereof or as to the validity of the 
Bonds issued hereunder, and the Trustees skall incur no responsi- 
bility in respect of any such matters, provided, howcver, that 
nothing herein contained shall relieve the Corporate Trustee of 
its duty to authenticate Bonds only as authorized by this 
Indenture. 


(2) The Trustees shall be under no duty to file, register or 
record or cause to be filed, registered or recorded this Inden- 
ture, or any supplement thereto, as a mortgage, conveyance or 
transfer of real or personal property or otherwise, or to refile, 
re-register or re-record or renew the same. The holders of the 
Bonds at any time issucd and outstanding hereunder release the 
Trustees of and from any failure so to file, register or record or 
refile, re-register or re-record or renew this Indenture or any 
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such supplement, and shall rely solely upon the Railroad Com- 
pany for said filing or registering or recording or refiling o re- 
registering or re-recording or renewing. The Trustees shall be 
under no responsibility or duty with respect to the disposition 
of the Bonds authenticated and delivered under any of the provi- 
sions hereof or the application of the proceeds thereof or of any 
moneys paid to the Railroad Company under any of the provi- 
sions hereof. . 

Should any taxcs or other governmental charges be imposed 
upon the Trustees, or either of them, in their capacity as Trustees 
hereunder, which they may be required to pay under any present 
or future low of the United States of America or of any other 
authority having jurisdiction, the Trustees shall be reimbursed 
and indemnified therefor by the ~nilroad Company, and any lia- 
bility incurred or amounts paid by the Trustees, or either of them, 
in respect of any such taxes or other governmental charges, until 
paid, shall constitute a lien upon the trust estate prior to any 
claim of the holders of Bonds or coupons. 


(3) The Trustees, or either of them, may execute any of the 
trusts under this Indenture or exercise any of the powers hereby 
vested in them, or cither of them, or perform any duty here- 
nnder either themselves or by or through their attorneys, agents 
or employees and the Trustees shall not be answerable or ac- 
countable for any act, default, neglect or misconduct of any such 
attorneys, agents or employces, provided reasonable care has 
been exercised in the selection thereof and in the continued em- 
ployment of any such attorney, agent or employee, nor shall the 
Trustees be otherwise answerable or accountable under any cir- 
cumstances whatsoever, except for negligence or bad faith. The 
Trustees shall not be under any obligation or duty to institute, 
appear in or defend any suit in respect hereof, unless first reason- 
ably indemnified, and the Trustees shall not be under any obliga- 
tion to take any action in respect of any defawt or otherwise or 
toward the execution or enforcement of any of the trusts hereoy 
created or to institute, appear in or defend any suit or other 
proceeding in connection therewith, unless one or more of the 
holders of the Bonds shall, as often as required by the Trustees, 
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furnish them with reasonable scenrity and indemnity against the 
cost and expenses of said procceding, but this provision shall not 
affect any discretionary power herein given to the Trustees to 
determine whether or not they shall take action in respect of 
such default or otherwise. ( 


(4) Except as herein otherwise provided, any notice or de- 
,mand which by any provision of this Indenture is required or 
permitted to be given or served by the Trustees or either of them 
or any other person on the Railroad Company, shall be deemed 
to have been sufficiently given and served for all purposes if 
deposited, postage prepaid, in a United States Post Office letter- 
box or mail chute, addressed (until another address is filed by 
the Railroad Company with the Corporate Trustee and there 
after if addressed to such other address) as follows: The New 
York, New Haven and Hartford Railroad Company, New Haven 
Connecticut. Any notice, request or demand by any holder o! 
a Bond or Bonds to or upon the Trustees, or either of them, shal 
be deemed to have been sufficiently given or made, for all pur 
poses, if given or made at the principal office of the Corporat: 
Trustee. : 


(5) The Trustces shall not be bound to recognize any perso 
as the holder of a Bond outstanding hereunder unless and unti 
the Bond is submitted to the Corporate Trustee for inspectio1 
if requested, and tie title thereto established to the satisfactio 
of the Corporate Trustee. 


(6) The Trustees shall be justified in relying upon an 
notice, resolution, request, waiver, consent, order, certificat« 
statement, affidavit, indemnity bond, report, appraisal, opinior 
telegram, cablegram, radiogram, letter, bond or other pape 
document or instrument believed by thera, or either of them, i 
the exercise of due care to be genuine and to have been signer 
sent or presented by the proper party or parties. 


(7) In any instance or instances in which the Trustees a1 
required or permitted, by any provision of this Indenture or ij 
the exccution of the trusts hereunder, to exercise judgment, tl 
Trustecs may employ an independent engineer, accountant, « 
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the Corporate Trustee against the costs and expenses of the 
investigation the Trustees shall make such further investigation 
as to the Corporate Trustee may seem proper, and provided 
further, that the Trustees may in their discretion make any suth 
independent inquiry or investigation as they may see fit. If the 
Trustees shall determine, or shall be requested as aforesaid, to 
make said further investigation, they shall be entitled to examine 
the books, records and premises of the Railroad Company, them- 
selves or by agent or attorney; and unless the Trustees shall be 
satisfied, with or without said examination, of the truth and 
accuracy of the matters stated in said resolution, certificate, 
statement, appraisal, opinion, report, order or other paper, the 
Trustees shall not be under any obligation to grant the applica- 
tion. If after said examination or other inquiry the ‘Trustees 
shall determine to grant the application, they shall not be liable 
for any action taken with due care and in good faith. The reason- 
able expense of every examination shall be paid by the Railroad 
Company, or if paid by the Corporate Trustee, shall be repaid 
by the Railroad Company upon demand, with interest, and until 
said repayment shall be secured by a lien on the trust estate and 
the proceeds thereof prior to the lien of the Bonds. 


2 


‘ 


(10) The Railroad Company covenants and agrces to pay 
to the Trustces from time to time on demand, reasonable compen- 
sation (which shall not be limited by any provision of law with 

_ respect to the componsation of fiduciaries or of the trastee of an 
express trast) for all services rendered by them hereunder and 
also their reasonable expenses and counsel fees and other dis- 
bursements, and those of their attorneys, agents and employees, 
incurred in the administration and execution’ of the trusts 
hereby created and the exercise of their powers and the per- 
formance of their duties hereunder. ane, 

The Railroad Company also covenants to indemnify the 
Trustees for, and ‘o hold them harmless against, any loss, lia- 
bility or expense incurred without negligence or bad faith on the. 
part of the Trustees, arising out of or in connection with the 
acceptance or administration of this trnst, including the costs 
and expenses of defending against any claim of liability in the 
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premises. The Railroad Company further covenants and agrees 
to pay interest to the Corporate Trustee upon all amounts paid, 
advanced or disbursed hy the Corporate Trustee for whith it is 
entitled to reimbursement or indemnity as herein provided. 

The Trustees shall have a lien on the trust estate and the 
proceeds thereof, prior to the lien of the Bonds, for all amounts 
agreed to be paid by, and for all obligations of, the Railroad 
Company under this clause (10). 


(11) Whenever in the administration of the trusts created 
by this Indenture the Trustees, or either of them, shall deem 
it necessary or desirable that a matter be proved or established 
prior to taking, suffering or omitting any action hereunder, said 
matter (unless other evidence in respect thereof be herein 
specifically prescribed) may be deemed to be proved and estab- 
lished by a certificate signed by the President or a Vice Presi- 
dent and by the Comptroller, Treasurer or an Assistant Treas- 
urer of the Railroad Company and delivered to the Corporate 
Trustee, but in their discretion the Trustees may require such 
further or additional evidence as to them: may seem reasonable. 


(12) The Corporate Trustee shall be under no duty tc 
invest any moncys paid to or deposited with it or to its credil 
pursuant to any of the provisions of this Indenture, and shal 
not be liable for interest on any moneys during the period sucl 
moneys remain on deposit with it, except as provided in Sec 
tion 2 of this Article. 


(13) Either Trustee, or any company in or with which th 
Trustees may be interested or affiliated, or any officer or directo 
or trustce or stockholdcr of the Corporate Trustee or of ar 
such company, may acquire and hold Bonds, and the Corporat 
Trustee may act as depositary, transfer agent, paying agen 
registrar, custodian, escrow agent or fiscal agent for the Rai 
road Company or for any committee or other body, firm or co: 
poration in respect of any bonds, notes or other securitie 
whether or not issued pursuant to this Indenture. 


(14) Any action at any time taken by the Trustees, or eith: 
of them, pursuant to or with respect to this Indenture at tl 


J fd 4 


“ 


we 


ARTICLE ELEVEN 139 


Except only as aforesaid, the Corporate Trustee, as sole trustce, 
hall exclusively have and exercise all powers, and shall exclusively be 
rged with the performance of all duties, herein provided to be kad 
d exercised or to be performed by the Trustees. The Individual 
rnstee may delegate to the Corporate Trustee the exercise of any 
wer, discretionary or otherwise, conferred by any of the provisions 
f,;this Indenture, except to the extent the Corporate Trustee may 
ot lawfully have or exercise any such power. 


Secrion 7. If at any time or times, in order to conform to any 
egal requirement, the Corporate Trustee shall so request, the Railroad 
ompany and the Trustees shall unite in the execution and performance 
f all instruments and agreements necessary or proper to appoint 
mother bank or trust company or one or more other persons approved 
y the Corporate Trustee, vither to act as co-trustce or co-trustces 
f all or any part of the trust estate, jointly with the Trustees originally 
amed herein or their successors, or to act as separate trustee or 
rustees of any such proper’ /, with such power and authority as may 
Kecessary to the cffectual operation of the trusts herein set forth 
nd specified in the instrument of appointment. 


; Secrion 8. The Corporate Trustee is hereby appointed (and the 
necessive holders of the Bonds issued hercunder, by taking and hold- 
g the same, shall conéiusiraly be deemed to have so appointed the 
rporate Trustee) the true arid Tawfal attornoy-in-fact of the respec- 
ive holders of the Bonds issued hereunder, with guthority to make 
r file, irrespective of whether the Bonds or any of them are in default 
s to payment of principal or interest, in the respective names of the 
olders of the Bonds and coupons or in bebalf of all holders of the 
onds and coupons as a class, any proof of dcbt, amendment to any 
roof of debt, petition or other document, and to exccute any and all 
ther papers and documents and do und perform any and all other 
ts and things for and in behalf of ihe respective holders of the Bonds 
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nd coupons, or in behalf of all holders of the Bonds and coupons 
s a class, as may be necessary or advisable in the judgment of ,the 
rporate Trustee in order to have the claims of the holders of. the 
onds and coupons against the Railroad Company, or any successor, 
r any other person or corporation, allowed and paid in any equity 
eceivership, insolvency, liquidation, bankruptcy, reorganization or 
ther proceedings which shall involve the trust estate or any part 
hereof, and to receive payment of or on account of any such claim 
r claims; and any receiver, assignee or trustee in any such proceed- 
g is hereby authorized by_each holder of a Bond or Bonds to make 
uch paymerts to the Corporate ‘I'rustee, and, in the event the Cor- 
rate Trustee shal! consent to the making of such payments directly 
the holders of the Bonds, to pay to the Corporate Trustee any 
mount due it for compensation and expenses, including counsel fees, 
curred by it up to the date of such distribution. The Corporate 
stee shall have full power of substitution and delegation in respect 
f any such power. The appointment made and authority granted 
py this Section may be revoked by any holder of Bonds or coupons 
lwith respect to Bonds or coupons held by him, at any time after 
titution of any such proceedings, by delivering notice of stch 
evocation to the Corporate Trustee and filing a copy thereof in such 
roceeding. Nothing herein contained shall give the Corporate Trustee 
uthority to assent to or reject on bebalf of any holder of Bonds and 
oupons any plan of reorganization proposed or approved in’ any 
uch proceeding. 


ARTICLE TWELVE. 
Release and Replacement of Mortgaged Property. 


Secriox 1. The Railroad Company from time to time may sell, 
xchange for other property, or otherwise dispose of, subject to the 
rovisions of this Article, and the Trustees, upon delivery to the Cor- 
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UNITED STATES OF AMERICA 
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INTERSTATE COMMERCE COMMISSION 
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) 
In The Matter Of ) 
) 
THE NEW YORK, NEW HAVEN, AND ) 
HARTFORD RAILROAD COMPANY ) Finance Docket 
REORGANIZATION (COMPENSATION- ) Ne. 2L669 
TYLER, COOPER, GRANT, BOWERMAN & ) 
KEEFE, COUNSEL TO SUCCESSOR ) 
INDENTURE TRUSTEE) ) 
Re AR SRE nde A: mL Mee Sy eo on arene re ae ee 
-_- 
BRIEF IN SUPPORT OF PETITION FO! 
__RECONSIDERATION AND REHEARING _ 
It goes without saying that the Interstate Commerce 
Commission and the reorganization courts are charged with \ 


the responsibility of effectuating the Congressional intent 
of protecting against unreasonable legal expenses in railroad 
reorganizations. It is equally obvious that the Commission 
is continuously subjected to intense pressures to revive the 
nation's transporation system while, superficially at least, 
involving the public in no additional expense. Nonetheless, 
neither the lamentable condition of the national transporta- 
tion system nor the pressures being exerted provide a lawful 
basis for setting at zero the maximum allowance for interim 
compensation sought by Petitioner in this matter. No 4usti- 


fiable basis has been offered for the arbitrary and capricious 


“A 


decision ("the Report") rendered by Division 3 on February 5, 
2073. 

With a brief recapitulation of the services rendered by 
the Petitioner, but with no attempt at even superficial 
analysis of those services in the context of the reorganiza- 
tion proceedings during the period of their rendition, the 
Division refused to establish even a nominal sum as a maximum 
allowance for interim compensation. The Report, reduced to 
its essentials, does nothing more than state in conclusory 
fashion that the services performed by Petitioner have not 
been shown, at present, to have been of benefit to the 
Debtor's estate and, moreover, were duplicative. These 


conclusions, it is submitted, have no foundation in fact and 


reflect a major misapprehension of the law and of the Commis- 
Ssion's own precedents. 

The Division's decision apparently reserves to Petitioner ' 
the opportunity to demonstrate, at the conclusion of the 
reorganization proceedings, that the services rendered 
during the period under consideration were, in fact, of 
benefit to the Debtor's estate and thus, inferentially, 

Merit compensation. Yet, the language of the Division 
throughout the Report suggests strongly, and perhaps states 
unequivocally, that the services could not have been of 
benefit to the Estate, in large part because they presumably 
duplicated the efforts of the reorganization Trustee and his 


counsel. The Report begs the question. 


Y 


First; it is to be noted that the Divisign nowhere 
claims that the services were not "incurred in connection 
with the proceedings and plan", as set forth in Section 
77(c) (12) of the Bankruptcy Act (11 U.S.C. Z205.(0) {(i2))« 
Indeed, the Division's own narrative of those services 
deronstrates that they were performed in connection with the 
proceedings and plan when it recognized that the protection 
and prosecution of the New Haven's claim against the Penn 
Central are of vital importance if the plan for the New 
Haven is to be successfully implemented. Petitioner's 
services, therefore, fall within the literal language of the 
statute. 

Of greater moment, however, is the implicit but falla- 
cious definition of "benefit" utilized by the Division. 
Without conceding that benefit to the estate is necessarily 
the touchstone, it certainly cannot be said that "benefit" 
is to be measured only in terms of demonstrable financial 
gain to the estate. Only infrequently will services rendered 
in connection with the proceedings and plan be susceptible 
of quantitative financial measurement. Nor need they be so. 


The Comuission has itself recognized this fact, when, in St. 


Louis S. F. Ry. Co, Reorganization, 933 150.6. 780 (1939), 
it fixed a maximum limit of interim compensation for special 
trial counsel although his services had only resulted in an 


adverse judgment and it had to be assumed that ultimately 


there would be no recovery to the estate. It was Said there 


that the effectiveness of the endeavors is only one factor 
to be considered. It was recognized there, as it should be 
here, that valuable services may be performed, and should be 
compensated, although the assets of the estate have not been 
increased to any appreciable degree. 

The court in Manhattan Co. v. New York, N. H. & HRs 
Co., 171 F.2d 482 (2 Cir. 1948), recognized that a simplis-~ 
tic definition of benefit or of valuable services simply is 
neither acceptable nor helpful in a reorganization context. 
A similar understanding is implicit in In re Chicago, N., 


St. P. & Rs’ Cou, 138 F.2d 4939. (7 Cir. 1943), cebt, denied 


321 U.S. 770 (1944), cited by the Division. Interestingly, 
the right to interim nem ee without any specific 
finding of value to the estate, is recognized in Chicago & 
E. I. Ry. Co. Reorganization, 212 1.C.C. 491 (1936). Maximum 


limits of interim compensation were fixed in St. Louis S. W. 


Co. Reorganization 236 I.C.C. 25 (1939), although no plan of 
reorganization had as yet been approved. Thus, it can be 
seen that the Division either misconstrued the appropriate 
definition of "benefit" or ignored earlier decisions. 
Clearly, it applied an improper standard in the Report. 
Before leaving this aspect of the decision, reference 
should be made to Chicago Gi. We Be Reorganization, 2o5 
1.C.C. 737 (1939), where it was said, at page 740, “The 
problems involved in this reorganization were relatively 


simple. There was only one principal mortgage and no contro- 


tt 


versy as to priority of liens. And yet, in fixing the 


maximum limits of final allowances, it was said that the 


First Mortgage Trustee "has rendered and will be required to 
render in the future, services necessitated by the reorgani- 
zation proceedings, in protecting the rights of the bonds 
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issued under that mortgage, .---- (Emphasis added) The 
Division, in its decision presently under consideration, 
evidently ignored that aspect of Petitioner's services. . 


Another decision upon which the Division placed great 
i p 


reliance is In re New York, N. H. & H. R. Co., 46 F.Supp. 


914 (Dp. Conn. 1942). The court in that case found the 
Congressional intent to be "that responsible creditor parti- 
cipation in the processes of reorganization should be 
encouraged by the allowance of reasonable compensation to 

the parties and their representatives for services reasonably 
essential toa just reorganization." (Emphasis added). 46 
F.Supp. at 219. The court did not say that those services 
had to be absolutely essential nor did it say that creditor 
interests had to prove a tangible benefit emanated from 

their efforts before they could be compensated. Rather, the 
court recognized that, within reasonable limits, the partici- 
pation of creditor interests is necessary if there is to be 

a just reorganization. Similarly, the current New Haven 
Reorganization Court recognized the correctness of that 
statement when it appointed a successor indenture trustee 


after a wide-ranging search. 


What must be understood from a reading of the last two 
decisions is that a major benefit to any estate in reorgani- 
zation is the guarantee of due process and equal protection 
of the laws. Why else would the Commission have found it 
necessary to provide for protection of the bonds issued 
under the mortgage in Chicago G. W. R. Reorganization, 
supra? And when Judge Hincks refers to a "just reorganization", 
can there be any doubt but that he is adverting to a consti- 
tutional standard? The Division, unfortunately, emphasized 
the negative throughout its decision and overlooked entirely 
the fundamental rights of the bondholders. It isn't benefit 
to the estate which is obscured in this case; Vt te5 Lather, 
the difference between the erotection of basic rights and 
the avoidance of waste. The former is not to be sacrificed 
to a ritualistic subservience to the latter. 

The Division did not simply misconstrue the applicable 
standard with respect to benefit; it failed and neglected to 
examine with any care the services rendered. Rather, it 
observed that counsel for the Successor Trustee and counsel 
for the reorganization Trustee were in the same courts or at 


the same hearings at the same time and concluded that the 


services of the Petitioner were neither valuable nor beneficial. 


It was obviously impressed with the great number of hours 
recorded by counsel for the reorganization Trustee and with 
the level of compensation it had approved for those counsel. 


See 348 I.C.C. at 38. And while time devoted to the reorgan- 


ization proceedings is considered important by the Division 
when weighing the efforts of counsel for the reorganization 
Trustee, it is totally ignored in the Division's evaluation 
of Petitioner's services. Clearly, this constitutes an 
arbitrary and capricious exercise of its power by the 
Division and an abuse of its discretion. 

Overlooked as well by the Division is the nature of the 
estate in the present proceedings. Conditioned to dealing 
with estates of operating railroads, the Division ignored 
the fact that the New Haven is not an operating entity. It 
has been relieved of its operating properties and now simply 
awaits, with justifiable anxiety, its constitutionally 
guaranteed payment for those Seisiiarh bing in order to complete 
its reorganization. With the exception of various admini- 
stration claimants, the sole beneficiaries of the estate are 
the holders of the First Mortgage Bonds, whose interests are 
represented in the proceedings by the Petitioner and its 
client, the Successor Trustee. As a result, there is no 
real, substantive difference between the estate and the 
bondholders; although there may be, and have been, differences 
between the Reorganization Trustee and the Successor Trustee 
as to where the best interests of the estate, and thus the 
bondholders, lie. In this respect and in this proceeding, 
the function of the Successor Trustee is vital. The subject 
matter of compensable services is neither restricted to the 


formulation of a plan nor so rigidly circumscribed as the 


Division would have it. Denver & R. G. W. R. Co. v. McCarthy, 
111 F.2d 820 (10 Cir. 1940). The estate must be viewed in 
its entirety and arbitrary distinctions avoided. 

While we have adverted to the question of duplication 
earlier, it requires more specific examination. It is never 
clear what the Division means by duplication, but apparently 
it categorized all joint activity as duplicative activity; 
although not even that is clear since it also speaks of 
Petitioner's efforts as being “supplemental to" the efforts 
of the New Haven Trustee. 348 I1.C.C at 37. The Division did 
not distinguish between those services which duplicated, in 
its view, the efforts of the New Haven Trustee and those 
which supplemented them. Nor does it explain by what author- 
ity it finds that supplemental services, as distinguished 
from purely duplicative services, are not compensable. 

One specific example of the difference between a joint 
activity and a duplicative activity may be found in the 
services performed in the Court of Appeals for the Second 
Circuit in an attempt to preserve the equitable lien and 
constructive trust imposed by the New Haven Reorganization 
Court. Of the various New Haven interests involved in that 
litigation, it was only this Petitioner's client, for example, 
who questioned the jurisdiction of the Court of Appeals to 
interpret a mandate of the Supreme Court and, thus, preserved 
that issue for the subsequent petition for certiorari. 


Although the efforts of the New Haven interests did not meet 


with success, that, as has been explained above, is not the 
sole or even most important criterion. To the extent that 
they contributed to a just reorganization, Petitioner's 
services constituted a valuable service for which compensa-~ 
tion is warranted. After all, even the Commission admits to 
failure upon occasion. See 348 1.C.C. at a6. Tf, in JeLy, 


1969, there was every reason to believe that the New Haven 


aii 


reorganization was in its concluding stages, there was every 
reason to believe that the issues ed by the Successor 
Trustee in the Second Circuit were necessary to the continuing 
ugiteckion and enhancement of the New Haven estate. 

What is also ignored in the Report is that while inde- 
pendent judgments may lead to similar conclusions and actions, 
the existence and exercise of independent judgment are of 
value and not a duplication of beans Thus, in the present 
proceedings,, the fact that counsel for the reorganization 
Trustee and counsel for the Successor Trustee may have 
conferred on a specific matter, as, for instance, sale of 
certain properties to the Commonwealth of Massachusetts, and 
agreed ultimately to the terms and conditions of such sale, 
does not mean that the time and thought dedicated to the 
problem were unnecessary, undesirable, or valueless. Nor, 
for that matter, can it be assumed that the result would not 
have differed absent the participation of creditor interests. 


Moreover, parties in interest cannot participate effect~- 


ively and aggressively where such action is undeniably 


necessary if they haven't remained apprised of the variety 
of circumstances and situations affecting, directly or 


indirectly, the debtor's estate. This was implicitly recog- 


nized by the Commission in Chicago, “., St. P. & P. R. Co. 
Reorganization, 242 I.C.C. 113 (1940), a case cited by the 


Division in ites Opinion.) (348 T.CiCe et 35. There was no 
outright denial of compensation in that case even though 
there had been clear duplication of effort by many parties. 
Realis‘.ically, the Commission recognized that the compensa- 
tion decision is comprised of many factors. 

Perhaps the most important factor in the matter presently 
under cons'deration is one the Division never recognized or 
addressed -- thy "watchdog" segs tu Tt) must not be 
forgotten that the Successor Trustee was appointed by the 
Reorganization Court only after a diligent and lengthy 
search for a person willing to act in the circumstances. A 
transcript of the remarks of the Court with respect to that 
search and its i stance has been sent to the Commission by 
special counsel for the New Haven Trustee and is on file in 
these proceedings. The Reorganization Court understood 
that, while the reorganization Trustee is entrusted with the 
responsibility for protecting the interests of all creditor 
and claimant interests, that Trustee's responsibility for 
the public interest as well will frequently result in 
conflicting demands. The creditor interests -- who are, 


after all, the estate for all practical purposes and whose 


at bf ih. 
10. 


eek 


rights have been subordinated to the public interest for 


many years -- have a right to independent committed represen- 
tation which cannot be denied them because, as a practical 
matter, the Division denies them the means to retain such 
counsel. In effect, the Division has said the assets of ‘the 
holders of First Mortgage Bonds may not be expended on their 
own behalf to protect their own asses. 

The Reorganization Court recognized the realities of 
the situation created by the lengthy proceedings and the 
subsequent reorganization proceedings of tne Penn Central. 
It refused to permit the circumstances theretofore created 
in the name of the public interest to erode even further the 


rights of the bondholders and the basic structure of our 


judicial proceedings. It provided for adequate independent 
representation ~-- an accepted principle of our judicial 
system -- in the only practical way available to ity 2 


appointed a Successor Trustee and counsel for him with the 
tacit understanding that the Successor Trustee and his 
counsel could look to the estate for fair and reasonable 
compensation. The principle underlying that action was 
recognized in In re New York, N. He & By Bs Cox, 46 F.Supp. 
214,.219 (D.Conn., 1942), where both the need for responsible 
creditor participation and the concomitant requirement of 
compensation from the estate were articulated by the court. 
Manifold practical and policy considerations exist 


supporting the necessity for and the desirability of ensuring 


32d 4. 
1. 


there will be a monitoring of the reorganization proceedings 
by parties without split loyalties. Furthermore, the moni- 
toring function does not depend for its importance upon any 
failure in performance of the reorganization Trustee. The 
latter may discharge his duties commendably, but the monitor 
helps to ensure that fact. t is irrelevant to the monitoring 
function that the Commission oversees, in conjunction with 

the court, the reorganization proceedings. The Commission's 
responsibilities differ in large part from that of the 
creditors' representatives. 

Since, however, the Commission is charged with setting 
maximum limits of compensation, it should reasonably be 
expected to identify ee ee as well as traditional, 
Situations and apply its experience in appropriately differ- 
ing ways. That is, faced, among other things, with an 
estate which is not operating a railroad, a Successor 
Trustee different in substantial degree from customary 
indenture trustees and of necessity appointed by the Reorgan- 
ization Court, and an estate whose assets belong in major 
part to the bondholders represented by the court-appointed 
Successor Trustee, the Commission should he ahle to free 
itself of constricting shibboleths and evaluate on an indivi- 
dual basis the value cf services performed in such circum- 
stances. Unfortunately, that has not been done by the 


Division. 


ce re “ 
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In fact, the Division has acted in an arbitrary and 
capricious fashion. It gave no consideration to the factors 


described above or to those noted in Missouri Pac. R. Co. 


Reorganization, 217 I.C.C. 577 (1936) or New York, S. & W. 


By COs Reorganization, 230 I1.C.C. 437 (1938). The Commission 


has said it cannot tell in advance what types of services 


Reorganization, 242 I.C.C. 517 (1940); but since the Division, 
when required to evaluate services already performed, ignores 
material factors other than "benefit" and "duplication", as 
those terms were improperly defined by it, and denies compen- 
sation, counsel are left with no reliable yardstick and 
must, in each case, proceed at their own risk. This represents 
an abuse of discretion by the Division. 

The Division, by denying compensation, has deprived 
Petitioner, its client, and the bondholders of due process 
and equal protection of the laws. There is no substantial 


evidence to justify its conclusion. Beyond that, it refused 


to accept the Reorganization Court's mandate that there 


should be relatively equal treatment for counsel subject to 
Section 77(c) (12) and counsel and special counsel for the 
reorganization Trustee under Section 77(c) (2). 

In conclusion, although Petitioner apparently is not 
foreclosed from having its petition for compensation consid- 
ered by the Commission at some later stage in the proceedings, 


it is submitted that both equity and the grave errors contained 


we? £. 


A 


in the Division's decision require serious reevaluation of 
the Division's position and the setting of maximum limits of 
interim compensation at this time. The amount of such 
interim compensation should approximate the amounts set 

forth by Petitioner, as amended and explained. Petitioner 
has submitted additional data for the Commission's considera: 
tion. It is Petitioner's opinion, respectfully submitted, 
that it is entitled to fair and reasonable compensation as 
described in the materials presented. 

On the basis of the facts and the law, therefore, the 
decision of Division 3, dated February 5, 1975 and served on 
February 26, 1975, should be set aside and maximum limits of 
interim compensation and variable expenses set as prayed by 


Petitioner. 


TYLER, COOPER, GRANT, BOWERMAN & KEEFE 


\ a 3 Wy 42 25 


‘Irving “San 

205° Church cae 

P.O. Box 1936 

New Haven, Connecticut 06509 


Dated: April 30, 2975 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the 
foregoing Petition for Reconsideration and Rehearing with 
Brief and Exhibits, by mailing a copy of said documents to 
all parties of record in this proceeding, first-class mail, 
postage prepaid, and by personally delivering the requisite 
number of copies thereof to the Interstate Commerce Commission. 
Dated at New Haven, Connecticut, this 30th day of 


April, 1975. 


} 


Attdérney 


——« J 3 


[ , SERVICE DATE 


ORDER OCT 151975 


At a Sessien of the INTERSTATE COMMERCE COMMISSION, Division 3 gS 
as an Appellate Division, held at its office in Washington, D.C, 
on the 9th day of October, 1975. 


Finance Docket No. 21669 


NEW YORK, NEW HAVEN & HARTFORD RAILROAD COMPANY REORGANIZATION 
(COMPENSATION-TYLER, COOPER, GRANT, BOWERMAN & KEEFE, COUNSEL 
TO SUCCESSOR INDENTURE TRUSTEES) 


Upon consideration of the record in the above-entitled proceeding 
including the report and order of the Commission, Division 3, in 
New York, N,H, & H.R. Co, Reorganization, 348 1.C.C. 31, dated February 
5, 1975, which set maximum limits of allowances for interim compensa- 
tion for services rendered and reimbursement for expenses incurred 
by petitioner Tyler, Cooper, Grant, Bowerman & Keefe, counsel for the 
successor indenture trustees, for the period July 1, 1971, through 
December 31, 1972, at zero, and the petition for reconsideration and 
rehearing filed April 30, 1975, by petitioner; and 


It_ appearing, That the petition sets forth no material facts or 
arguments in addition to those previously considered in this proceeding; 
that the report and order of February 5, 1975, is adequately supported 
by the record, that there has been presented no error cf fact or law 
with respect to the matters raised by petitioner; and that no showing 
has been made warranting reconsideration; 


It further appearing, That petitioner should look to its clients 
for compensation, In Re Chicago, M, St, P, & P.R, Co,, 138 F. 2d 433, 
436 (7th Cir. 1943), as the services for which compensation is requested 
in this proceeding were not performed in connection with the develop- 
ment of a plan of reorganization; relate to matters, primarily the 
responsibility of the New Haven Trustee, which were acted upon with care 
and d'ligence by the New Haven Trustee and his various counsel; and 
at this time appear to be of no value to the New Haven Estate; 


It_is ordered, That the petition for reconsideration and rehearing 
be, and it is hereby, denied. 


By the Commission, Division 3, acting as an Appellate Division. 


ROBERT L. OSWALD 
(SEAL) Secretary 


NOTE: This decision is not a major Federal action significantly 


affecting the quality of the human environment within the 
meaning of the National Environmental Policy Act of 1969, 
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ft D at | ae Q petition for Order No.754 


In The RECiiVveED 


UNITED STATES DISTRICT COURT ‘O74 
FOR THE DISTRICT OF CONNECTICUT yas 
Urtice of Proceedings 


IN PROCEEDINGS FOR THE REORGANIZ \TION ‘ 
Sec. of Finance 


OF A RAILROAD 


t an the Matter of ‘ f 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 


wo. S002 NGY < 19; 
MMO PAL. Sen VICES 


Debtor 
w AIL BRANCH 


PETITION OF LAWRENCE W. IANNOTTI, SUCCESSOR TRUSTEE a > 
i UNDER DEBTOR'S FIRST AND REFUNDING MORTGAGE = 
ty DATED AS OF JULY 1, 1947, FOR ALLOWANCE FOR EXPENSES = 7 


~ 


NCW COMES Lawrence W. Iannotti, Successor Trustee undely 

bhe Debtor's First and Refunding Mortgage dated as of July l, 
on and respectfully petitions this Court, pursuant to the 

provisions of Section 77(c) (12) of the Bankruptcy Act, for an 
allowance for the actual and reasonable expenses incurred by 


y. 


connection with these proceedings, and in support thereof, 


im for the period January 2, 1973 through June 28, 1974 in 


respectfully represents: 


1. That on July 29, 1971, this Court by Order No. 650 appointed 
your petitioner as Successor Trustee. 
2. That on September 3, 1971, this Court by Order No. 655 
»pointed Messrs. Tyler, Cooper, Grant, Bowerman & Keefe as your 


petitioner's legal counsel. 
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3. That from guly i, 1971 through June 28, 1974, Messrs. 


Tyler, Cooper, Grant, Bowerman & Keefe rendered professional ser- 


vices to your petitioner with respect to such matters as were 


directed by your petitioner, and that they have continued to do s0 


since June 28, 1974. 


4. As Successor Trustee, and as @ matter of law, your peti- 


tioner owes 4 fiduciary duty to each of the holders of the Debtor's 


» irst Mortgage Bonds and is obligated to represent those holders 


with the same degree of care and skill which a prudent man would 
use under the circumstances in the conduct of his own affairs. 


5. That during the period January 2, 1973 through June 28, 


1974, Messrs. Tyler, Cooper, Grant, Bowerman & Keefe rendered pro- 


fessional services to your petitioner in connection with these pro~ 


. .eedings, as more specifically described in Appendices A and B 


attached hereto and made a part hereof. 


6. ‘That the services rendered by Messrs. Tyler, Cooper, Grant, 


Rowerman & Keefe during the period covered by this petition are set 


oy 
‘e orth in detail in Appendices A and B he 


al categories: 


reto and may be classified 


as falling into five gener 


A. Matters relating to the reorganization of The New 


york, New Haven and Hartford Railroad Company. 


% B. Matters relating to the reorganizat 
(other than proceedings directly 


ion of The Penn 


Central Transportation Company 


before the Interstate Commerce Commission). 


Cc. Proceedings before the Interstate Commerce Commission 


in connection with the reorganization of The Penn Central 


Transportation Company. 
a p. Matters relating to the Regional Pail Reorganization 
act of 1973 in the New Haven Reorganization Court and the Penn 
4 


Central Reorganization Court. 


fd 
\ 
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a, 


a “puld be entertained, 


E. Advice on various administrative matters involving 


your petitioner in his capacity as Succersor Trustee. 


691, this Court transmitted to the Inter- 


n the petition of Messrs. Tyler, Cooper, 


7. By Order No. 


state Commerce Commissio 


Grant, Bowerman & Keefe for compensation for legal services rendered 


during the period July 1, 1971 through December 31, 1972, which 


petition was received and docketed by the Interstate Commerce Com- 


ission on April 2, 1973 and is still pending before said Commission. 
8. That reasonable compensation for the services rendered by 


Messrs. Tyler, Cooper, Grant, Bowerman & Keefe as counsel for your 


petitioner in this proceeding can be determined at the conclusion of 


these proceedings, but that they promptly should receive interim 


compensation pending completion of these proceedings and the filing 


« + them of a petition for allowance of final compensation. 


9. That this Court held in a decision dated July 28, 1969, 


reported at 304 Federal Supplement 1121, 
ation, that such petitions 


that counsel for Indenture 


Trustees might file for interim compens 


and that such compensation would be paid in 


10. That your petitioner should be reimbursed for the fees for 


legal services rendered by Messrs. Tyler, Cooper, Grant, Bowerman & 


casas and that the nature of the professional services performed, 


the benefits to the Debtor from such services and the time spent 


are such as to justify interim compensation for the period January 2, 


1973 to June 28, 1974 in an amount not less than $33,750.00, plus 


ement for disbursements of $2,630.47 as itemized in Appendix B 


reimburs 
\ hereto. 
“iy, WHEREFORE, your petitioner prays that this Court: 
\ J. Enter an order for transmittal by the Clerk of this Court 


to the Interstate Commerce Commission of twenty copies of the within 5 


petition and of such order, to the end that said Interstate Commerce 


Commission, upon receipt of such copies, may approve the maximum 


# 


limits of the allowance to be made for the actual and reasonable 


expenses requested in this Petition and may file with this Court 


its report thereon; 


2. Reserve jurisdiction to consider and pass upon the allow- 


ance of expenses and interim compensation requested in this Petition 


- or the period January 2, 1973 through June 28, 1974, upon receipt 


} 


by this Court of the aforesaid Interstate Commerce Commission Report. 


Dated at New Haven, Connecticut, this /? 


— 
=. - ff ee 
ee! " ¢ ee Sak e c \ 


a“ ee cunEmanE ee eee tf 
_ Lawrence W. Iannotti, 
Successor Trustee 


“day of November, 1974. 


“STATE OF CONNECTICUT) 
) ss.: New Haven; November , 7 1874 


COUNTY OF NEW HAVEN ) 


Lawrence W. Iannotti, Successor Trustee under The New York, New 


sgaven and Hartford Railroad Company's First and Refunding Mortgage. 


deposes and says that he has read the fore- 


% 


being first duly sworn, 


going petition and knows the contents thereof and that the same is 


true to the best of his knowledge and belief. 


rm ee / : : 
& ; bes! f eh, ut \, 


8 Am Cis 


eZ é 
/ 
/ Yawrence W. Zannotti 


Subscribed and sworn to before me this |, | aay of November, 
1974. A 
a , : | Fite 
Pi ete Seok rere nc it 
Sy Notary Public / 
: Eo { ti .3 wees 


My Commission Expires: 
(Notarial Seal) 
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Order No. 754 


In The 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT ‘ 


In Proceedings For The Reorganization 
Of A Railroad 


A 


.n the Matter of 


THE NEW YORK, NEW HAVEN AND 


HARTFORD RAILROAD COMPANY No. 30226 


Debtor 


Reet Neel Met Sel Sl lh Samet Set 


ORDER RESPECTING THE ALLOWANCE FOR EXPENSES 
€ INCURRED BY INDENTURE TRUSTEE 


opens PRR RA Aa 


The petition of Lawrence W. Iannotti, Successor Trustee under 
the Debtor's First and Refunding Mortgage dated as of July 1, 1947, 
for the allowance for expenses incurred for the period January 2, 
@ 73 through June 28, 1974, having been duly filed with this Court, 
it is ORDERED: 
1. That the Clerk of this Court forthwith transmit to the 
Interstate Commerce Commission, Washington, D. C. 20423, twenty 
-rtified copies of the petition of said Lawrence W. Iannotti for 
the allowance for expenses for the period January 2, 1973 through 
June 28, 1974 and of this order, to the end that said Interstate 
Commerce Commission, upon receipt of said copies, may approve the 
maximum limits of the allowance to be made upon said petition for 


expenses of said Lawrence W. Iannotti for the period therein speci- 


ed, and may file with this Court its report thereon; and 


2. That jurisdiction be and it hereby is reserved in this 


Court to consider and pass upon the allowance for expenses to said 


Lawrence W. Iannotti for the period specified in the said petition 


upon receipt by this Court of the report of said Interstate Com- 


“ 


merce Commission approving said maximum limits of allowance for 
expenses. 


ENTER: 


yf 
te. noe ee ee. 


rite : aoe 
Robert P. Anderson 
United States Circuit Judge 
sitting by designation 


paved: ) Ld eel , 1974 


suit 


CERTIFICATE OF SERVICE 


This is to certify that copies of the within petition and 


order were deposited in the U. S. Mails, first-class postage 


prepaid, to all parties who are customarily notified of hearings 

on November )< , LO74, 
;\ { 
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Attorney / 
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in these proceedings, 
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. 
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) 
OUNTY OF NEW HAVEN ) 


Kecfe, counseliors at law, 
pport of the petition (the 


Successor Trustee (the 


—“nses 


ters as were directed by the Suc 
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Appendix A 


Petition for Order No. 754 
In The 


UNITED STATES DISTRICT CourT 
FOR THE DISTRICT OF CONNECTICUT 


IN PROCEEDINGS POR THE REO 


RGANIZATION 
OF A RAILROAD 
rites UNE Serica 
In the Matter of ) 
) 
THE NEW YORK, NEW HAVEN AND ) 
HARTFORD RAILROAD COMPANY, ) 
) No. 30226 
Debtor ) 
elect 


AFFIDAVIT OF DONALD F, KEEFE, A MEMBER OF THE FIRM 

OF TYLER, COOPER, GRANT, BOWEPMAN & KEEFE, IN SUPPORT 

OF THE PETITION OF LAWRENCE jy, IANNOTTI, AS SUCCESSGR 
TRUSTEE, FOR ALLOW 


‘ANCE For EXPENSES INCURRED FROM 
JANUARY 2, 1973 THROUGH JUNC 28, 


1974 INCLUSIVE IN 
CONNECTION WIth THESE PROCEEDINGS 
naan tee ROC ERO 


“TATE OF CONNECTICUT) 


sag 
SS.: New Haven, November’, 1974 


DONALD F, KEEFE, being duly Sworn, deposes and Says: 
1. Tama member of the firm of Tyler, 


Cooper, Grant, Bowerman 


and am Submitting this affidavit in 
"Petition") of Lawrence w. ITannotti, 


"Successor Trustee"), for allowance for 


incurred from January 2, 1973 through June 28, 1974. 


My firm has rendered Professional Services to the Suc- 
Trustee from duly 


1971 to date with respect to such 


ccessor Trustee. 


Ww 
% 
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3. This Court by Order No. 655 appointed my firm as legal 


nsel to the Successor Trustee. 


4. During the period January 2, 1973 through June 28, 1974, 


tixm spent a total of 584 hours in connection with the matters 
cinafter described through two of ts lawyers, of which time 257 


“Ss were spent by Lawrence W. Iannotti, a partner of my firm, as 


fully set forth in Appendix B to the Petition. 


5. The services rendered by my firm during the period covered 


the Petition are set forth in detail in Appendix B to the 


ition, and may be classified as falling into five general 


gories: 

A. Matters relating to the reorganization of The New 
York, New Haven and Hartford Railroad Company. 

B. Matters regarding the reorganization of The Penn 
Central Transportation Company (other than proceedings di- 
rectly before the Interstate Commerce Commission). 

C. Proceedings before the Interstate Commerce Commission 
in connection with the reorganization of The Penn Central 
Transportation Company. 

D. Matters relating to the Regional Rail Reorganization 
Act of 1973 in the New Haven Reorganization Court and the Penn 
Central Reorganization Court. 

E. Advice on various administrative matters involving 
the Successor Trustee. 

6. The tasks and responsibilities which were reposed in my 
1s legal counsel, the nature of professional services per- 

1, the benefits to the Debtor from such services and the time 
are such as to justify interim compensation for my firm for 


‘riod January 2, 1973 through June 28, 1974 in an amount not 


3 o¢ o 


ess than $33,750, plus reimbursement for disbursements of $2,630.47, 
itemized in Appendix B to the Petition. Details regarding the 

ature of the services rendered by my firm, the benefit to the 

icbtor's estate, the responsibilities involved and the time expended 


re set forth in greater detail in Exhibit 1 to this Affidavit. N 


7. Neither I nor my firm nor any member or associate thereof | 

as entered into any agreement, written or oral, express or implied, 

ith the Petitioner, the Debtor or any other person in interest or 

ny attorney or other agent of any such party, for the purpose of 

ixing the amount of compensation to be allowed or paid to any party 

r other person from the assets of the Debtor's estate for the ser- 

ices my firm has rendered or expects to render in these proceedings. 
WHEREFORE, I respectfully request that the relief requested in 


he Petition be in all respects granted. 


ae lars are 
lee ie Fo reat 2 
~——""ponald F. Keefe 
Subscribed and sworn to before me this ‘ ‘° day of November, 
174. 
iy \ / / 
ae ] Pee ,. , 
Notary Public - 
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Petition for Order No.754 


In The 
UNITED STATES DISTRICT CCURT 
FOR THE DISTRICT OF CONNECTICUT ; 


IN PROCEEDINGS FOR THE REORGANIZATION 
OF A RAILROAD 


| 
: 


the Matter of 


1E NEW YORK, NEW HAVEN AND 


\RTFORD RAILRCAD COMPANY, No. 30226 


Debtor 


| 


EXHIBIT 1 TO AFFIDAVIT OF DONALD F. KEEFE IN SUPPORT OF 
PETITION FOR ORDER NO. 754 OF LAWRENCE W. IANNOTTI, 
AS SUCCESSOR TRUSTEE UNDER THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD'S FIRST AND REFUNDING MORTGAGE DATED 
AS OF JULY 1, 1947, FOR ALLOWANCE OF EXPENSES INCURRED 
FROM JANUARY 2, 1973 THROUGH JANUARY 28, 1974 INCLUSIVE 
IN CONNECTION WITH THESE PROCEEDINGS 2 


troduc Cory - 


This Appendix sets forth in detail the nature of the work 


1rformed by Tyler, Cooper, Grant, Bowerman & Keefe, the resulting 


-complishments and benefits to the Debtor's estate, and the 


esponsibilities placed upon counsel. To summarize, in the present 
po Pp 


tate of the New Haven and Penn Central reorganizations, representa~ 


ion of the interests of the Debtor's estate and the First Mortgage 


yndholders consists of efforts to protect the New Haven's claim 


jainst the Penn Central, maximize the likelihood of payment, 


iorten the waiting period until payment and avoid actions incon- 


istent with the New Haven's claim to be a secured creditor of the 


enn Central. During the period covered by the Petition, the bulk 


€ the services performed centered around the proceedings in the 


penn Central reorganization before the Interstate Commerce Commis- 


sion (the "Commission") in the summer of 1973 and efforts to dis- 
miss the Penn Centra reorganization. The work we have done has 
been directed primarily towards securing a dismissal of the Penn 
Central reorganization and the creation of an equity receivership 
to liquidate the Penn Central's assets. This position is the only 
one which will protect the constitutional rights of the Debtor's 
=state as a Penn Central creditor and provide a means by which the 
New Haven's claim against the Penn Central will be paid. 

We have attempted to perform these services in the most 
economical and least duplicative manner possible. As was true at 
the time our prior petition for compensation was filed, we have not 
attempted formally to become a party in the Penn Central proceed- 

€ ngs in the Eastern District of Pennsylvania or taken an active 
role in those proceedings. In light of the major part being taken 
by the New Haven Teustee in those proceedings, our general identity 
of interests there and an agreement on most issues there, our 

if stive participation cannot be justified at this time. Similarly, 
since we concur in the judgment of the New Haven Trustee's counsel 
that the Regional Rail Reorganization Act of 1973 (the "Act") is 
unconstitutional, we have not taken any part in the extensive 

qos which has been brought to have the Act declared uncon- 
‘stitutional. We have disagreed on the litigation's strategy but 
not on its goals. To the extent possible, we have avoided having 
more than one lawyer represent the New Haven estate's creditor 
interests at hearings in Washington, D.C. oF Philadelphia. During 
the aforementioned Commission hearings, the three major New Haven 

am -editor interests were able to coordinate their schedules so that 

only one lawyer attended on a given day. These efforts are, we 
believe, consonant with our obligations to represent our client, 


the Successor Trustee, and to preserve the Debtor's estate by, 


i 


7 


among other things, minimizing the cost of legal representation 
consistent with the requirement of adequate and responsible ad- 
vocacy. On the other hand, it should be borne in mind that the 
Successor iieetne and we, as his counsel, have a fiduciary obliga- 
tion to protect the interests of the First Mortgage Bondholders and 
that, with a number of different parties, some duplication of 


effort must and will always occur. 


Time Expended. 

During the period from January 2, 1973 through June 28, L974, 
Tyler, Cooper, Grant, Bowerman & Keefe rendered professional ser- 
vices by two of its lawyers who devoted to the matters set forth in 
detail below a total of 584 hours as follows: Partners, namely 
‘Lawrence W. Iannotti, 257 hours; and Associates, 327 hours. The 


rates at which their time is billed are approximately $65 an hour 


for partners and $45 an hour for associates. 


Services. 
The work performed by Tyler, Cooper, Grant, Bowerman & Keefe 
at the direction of the Successor Trustee during the period from 


January 2, 1973 through June 28, 1974 may be classified as falling 


My 


into five general categories. Such work, together with the bene- 
fits and responsibilities in connection therewith, is described in 
detail as follcws: 


As Matters relating to the reorganization of The New York, New 


Haven and Hartford Railroad Company. 

a. Nature of service. Most of the work performed in the New 
javen reorganization during the period covered by the Petition 
concerned the New Haven's claim as a secured creditor in the Penn 


Central reorganization. Richard Joyce Smith, the New Haven Trustee, 


filed a plan of reorganization for the Penn Central dated June 27, 


* 


That plan had major implications for the 


1973 with the Commission. 


at the Penn Central could in 


New Haven estate since it posited th 


fact be reorganized and that the New Haven estate would receive 


Penn Central income notes. After considerable study and discus- 


: n s 
sion, we and the other New Haven creditor interests concluded that 
the plan was not feasible because it required the cooperation of 


other parties which would not be forthcoming and which could not be 


& ompelled by the New Haven Trustee. We concluded that the Penn 


Central was, in any event, not reorganizable on an income basis. 


Since at least the summer of 1973, we have openly taken the posi- 


tion that the Penn Central reorganization should be dismissed, that 
the Penn Central should be liquidated and that any other alterna- 
tive would be violative of the Fifth Amendment to the United States 


ay 
’ 


€ lonstitution. Subsequent events have indicated that this course of 


action is the only one which will protect the Debtor's interest as 


a Penn Central claimant. 


Following extensive hearings before the Commission on the 


t eorganization of the Penn Central, we prepared a petition for the 


New Haven Reorganization Court instructing the New Haven Trustee to 


abandon his plan and to move to dismiss the Penn Central proceed- 


ings under Section 77(g) of the Bankruptcy Act. The New Haven 


A, 


gt rustee independently prepared such a motion which he filed in the 


Penn Central Reorganization Court. A hearing was held on the 


petition in the New Heven Reorganization Court. Since that time, 


our efforts have been directed at insuring that the motion is 


relentlessly pursued. 


b. Benefit. The effect of our efforts has been to help 


= orestall the New Haven Trustec's plan, which the Commission itself 


further the process by which the Penn 


did not find feasible, and to 


Central is moving toward dismissal of the reorganization and liqui- 


g 


dation. Such efforts have been directed at protecting the value of 

the New Haven estate's claim against the Penn Central and its 

constitutional rights as a Penn Central creditor. 

c. Responsibilities. We have been responsible for repre- 
senting the Successor Trustee in regard to the New Haven Trustee's 
plan, in proceedings hefore the New Haven Reorganization Court, and 
in subsequent discussions with other New Haven interests. 

d. Time. 55 hours and 30 minutes. 

B. Matters regarding the reorganization of the Penn Central 
Transportation Company (other than proceedings directly 
before the Interstate Commerce Commission). 

a. Nature of Service. Much of the work performed during the 


mneriod covered by the Petition concerned the Penn Central Trustees’ 


5 ek of reorganization and proceedings following the filing of the 


if 


Commission's report in regard to the reorganization of the Penn 


Central. 


We carefully reviewed the Penn Central Trustees’ reports on 


‘“\ .eorganization planning and their proposed plan of reorganization. 


That plan required extensive analysis since it appeared on its face 
to approximate our position. Our examination indicated that the 
sjlan contained numerous possibilities for delay and would not 
adequately protect the interests of the New Haven estate. For that 
reason, we opposed the plan in hear. ngs before the Commission and 
the Penn Central Reorganization Court. Consequently, we urged a 
cessation of rail services since the Commission had failed to 
certify any of the proposed plans of reorganization to the Court. 
“his position was also taken in papers filed with the Court. 

We also engaged in a continuous review of major decisions in 
the Penn Central Reorganization Court and the United States Court 


of Appeals for the Third Circuit which had significant implications 


Fa 
&. 


q connection with the reorganiz 


q ion subseauently filed by 


for the New Haven estate, such as the decision or proceedings 


regarding the proposed Pennco settlement, the Park Avenue prop~ 


erties, and the Columbus Option opinion of the Third Circuit. 


Finally, we appeareu at the hearing in the Penn Central 


Reorganization Court on the New Haven Trustce's motion to dismiss 
. 


the Penn Central proceedings under Section 77(g) of the Bankruptcy 


Act of 1973. 


b. Benefit. Although we have not formally appeared as a 


party in the Penn Central reorganization, we have advised counsel 


for the New Haven Trustee 0. our position, appeared at hearings and 


filed memoranda and statements of position. We have thereby aided 


in protecting the New Haven estate's claim against the Penn Central 


and in moving the Penn Central proceedings toward dismissal and 


-iquidation. Our position has been consistent throughout this 


period, and we have repeatcdly insisted that our spokesman, the New 


Haven Trustee, be persistent in pursuit of his motion to dismiss 


and build the record which we believe is necessary for such a4 


yotion to succeed on the merits and protect creditor interests. 


Ce Responsibilities. We were responsible for all the above. 
a. Time. ‘119 hours and 45 minutes. 


Cc. Proceedings before the Interstate Commerce Commission in 


zation of The Penn Central 


Transportation Company - 


a. Nature of Service. As stated above, the plans of reorgani- 


zation filed by the Penn Central Trustees and the New Haven Trustee 


nad to be analyzed for purposes of the hearings held before the 


Commission during July and August of 1973. The plan of reorganiza- 


the Penn Central Company also required 


bef 


analysis. ‘we appeared fore the Commission at a pre-hearing 


conference to present our position. We appeared and cross-examined 


. es ae 


E 4 osed findings of fact on b 


those months. That ap- 


witnesses over a five day period during 
pearance and cross-examination required extensive review of the 


evidence submitted by the Penn Central Trustees and the New Haven 


Trustee in regard to the valuation of assets, cash position, physi-~ 
cal condition of the rail assets, the viability of various configu- 
rations of rail lines and similar matters. Subsequent to the 

conclusion of the hearings, we filed a legal memorandum and pro- 


chalf of all the New Haven creditor 


interests. We also extensively reviewed the Commission's report, 


especially as it affected the New Haven estate and the likelihood 


that the Penn Central reorganization would be dismissed. 


the interests of the Debtor's 


b. Benefit. Our work enabled th 


Estate and the First Mortgage Bondholders to be protected since we 


R cposes all of the plans of reorganization, as did the Commission, 
and we pressed for the cessation of rail services and liquidation. 


In this respect, we differed with the New Haven Trustee and inde- 


pendent representation was essential. We placed our position upon 


€ -he record at every reasonably available opportunity and attempted, 


with other parties, to demonstrate thet the Penn Central could not 
be reorganized on an income basis or upon the’ basis proposed by the 


he upshot of our and other parties’ efforts 


New Haven Trustee. The 
a 


© sae that the Commission did not certify any of the plans and a 


motion to dismiss was filed shortly thereafter, partly as 4 result 


of our insistence. 


Cs Responsibilities 


n, representation on certain days of the New 


Responsibility for the review of the 


plans of reorganizatio 


Yaven creditor interests, preparation of a legal memorandum and 


A tacedind findings of fact rested upon us. Throughout, we received 


the help and cooperation from counsel for the other New Haven 


creditor interests. 


a. Time. 261 hours. 
Ds Matters relating to_ the Regional Rail Reorganization Act_of 
Court and the Penn 


1973 in the New Haven Reorcenization 


Central Reorganization Court. 
Though the New Haven Trustce has taken the lead in repre- ‘ 


senting the New Haven estate in its efforts to have the act de- 


clared unconstitutional, counsel was required to participate in 


earings in two courts to protect the interests of the First 


Mortgage Bondho:ders. 


This entailed first a careful review of the Act's provisions 


and its implications for the future of the Penn Central and New 


Haven reorganizations. This reguired careful consideration of the 
impact of the Act upon interim operating losses, the likelihood of 


yentual payment for the Penn Central rail assets and the value, if 
any, of the consideration to be given by the Consolidated Rail 


Corporation for those assets. Conferences were then held with 


counsel for the other New Haven creditor interests to determine the 


r@ to the Act, and meetings were held 


trategy to be adopted in reg 


in Washington, D. C. of the New Haven creditor interests, the New 
Haven Trustee and major creditor and governmental interests. 

Despite the Litigation undertaken by the New Haven Trustee, we made 
A, 


4 fforts to insure that he 


would continue to pursue his motion to 


dismiss the Penn Central procecdings. 

We appeared at and participated in the hearing in the New 
Haven Reorganization Court under Section 207(b) of the Act. We 
also prepared for and appeared at a4 similer hearing before the Penn 
Central Reorganization Court. In light of the conclusions reached 


cf y those Courts that the New Haven is not covered by the Act and 


the Penn Central cannot be reorganized on an income basis, it 
appeared most economical to have the New Haven Trustee undertake 


ae 


further litigation without involvement by other New Haven inter- 

ests. Nonetheless, we have had to review briefs and other plead- 

ings filed in that litigation in order to remain informed. 

b. Benefit. We have been helpful in securing a ruling from 
the New Haver Reorganization Court that the New Haven is not 
subject to the Act, a ruling which will permit maximum flexibility 
in the furthe: eeead the New Haven proceedings. We have taken 

wl, he position in pleadings before the Penn Central Reorganization 
Court and with counsel for the New Haven Trustee to the effect that 
the Act is unconstitutional and provides additional grounds for 
dismissing the Penn Central proceedings. The efforts by counsel 
for all the New Haven interests have brought dismissal and liqui- 
dation nearer, thus increasing the likelihood that the Debtor's 

© gece will receive satisfaction for its claim against the Penn 
Central. 
ce. Responsibilitics. We have prepared pleadings, developed 
a strategy and position for the Successor Trustee and represented 
© nat position, with other counsel, before the New Haven and Penn 
Central Reorganization Courts. 


d. Time. 130 hours. 


——. Advice regarding various adm 
€ Successor Trustec. 

a. Nature of Service. This category of services involves 
advice to the Successor Trustee in regard to his fiduciary obli- 
gations to the First Mortgage Bondholders and any other legal 
matters which may arise in connection with his functions as Suc- 
cessor Trustee. Counsel has advised the Successor Trustee as to 

Mo ccinie liabilities under Rule 10b-5 under the Securities and 


Exchange Act of 1934 and problems of inside information. Annual 


letters to the First Mortgage Bondholders have been prepared by 


counsel after careful review of the New Haven Trustee's annual 


report. Counsel has also advised the Successor Trustee in regard 


to responding to question: received from First Mortgage Bondhold- 
ers. 


b. Benefit. The services rendered by counsel have enabled 


the Successor Trustee to operate without legal entanglements, at 


the same time serving his beneficiaries in the most effective 


so sanner. 
c. Responsibilitics. Counsel has had the sole responsibility 
of representing the Successor Trustee and advising him as to pos- 


sible legal entanglemerts. 


d. Time. 17 hours and 45 minutes. 
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APPENDI’ B 


TYLER, COOPER. GRANT, GOWERMAN & KEEFE 


Ouneé 


re) Lawrence W. Iannotti, Successor Trustec 209 CHURCH STREET 
under The New York, New Haven and sad bl aged ita maya i ed 
hii Hartford Railread Company's First and ’ 
e and Refunding Mortyage Dated as of 
. July 1, 1947° 
a 205 Church Street 
.j. New Haven, Connecticut 06509 
To TYLER, CC £4 GRANT 
SO on 


ry professional services rendered from January 2, 1973 
rough June 28, 1974, in connection with various matters 
eribed more specifically below. 


Matters relating to the reorganization of The New York, 


. Haven and Hartford Railroad Company. 


Pane rng Review of proposed plan of reorganization 
24, of the Debtor proposed to be filed with 
12, the Interstate Commerce Commission by 
5, Gy Richard Joyce Smith, Trustee of the 
104 bake property of the Debtor; review of posi- 
L, 9 tion to be taken in connection therewith 
16, 26, and implications for the New Haven 
30, estate; consultation with other creditor 
Lyles interests re samc; travel to and atten- 
dance at meetings in the New York office 
of the New Haven Trustee re plan; prep- 
aR NM as aration of petition for order instructing 
Sie VOW the New Haven Trustee to abandon plan of 
£25 2S 2S, reorganization and to file a motion to 
ZL, dismiss the Penn Central reorganization 
Fig bel Owe under Section 77(g) of the Bankruptcy 
Pana Va 1 Act; appearance at and conduct of hear- 
Ty 20). 28, ing in the New Haven Reorganization 
Leg) Ray ewe Court in connection with aforesaid 
petition; subsequent consultation with 
other counsel, including New Haven 
Trustee's counsel, regarding compromise 
of issue; review of petitions filed by 
other parties in the New Haven reorgani- 
zation such as petitions for compensation, 
settlement of per diem claims and annual 
and quarterly reports regarding the New 
Hiven estate 


BEST COPY AVAILABLE 


B. Matters re 
Transportation 


garding the reorganization of The Penn Central 
Conpany (other than Proceedings directly before 


the Interstate Commerce Commission). 


CULY Si, 6. 9, 
Aug. 14, 15, 
Sept. 25, 26, 
Le ME We eae 


By Sy i 2Ou) Tp 


Le LA LS 
16,27, 18, 
gs A Ae 
Oh MD the yr 
PEG 2itiy ae, 
Pe anc 
1974 
ETS MA V4 
POD Bip Lh Ley 
Coy! a 
Sa Ag Pigs) ol, 
26; 2) Be, 
SPS ha 
Be SLO aa 
14,25, 16, 
by 2022) 
“ay Ah ea ay 
ine 13, 


Review of Penn Central Trustees! reports 
to the Penn Central Reorganization Court 
re reorganization Planning; review of 
Proposed steps in Penn Central Trustees' 
plan of reorganization; review of and 
discussion with other New Haven interests 
regarding Pennco settlement pending 
before the Penn Central Reorganization 
Court; preparation of position in regard 
to hearing in Penn Central Reorganization 
Court subsequent to issuance of Interstate 
Commerce Commission report on reorganiza- 
tion; attendance at pre-hearing conference 
and hearing in the aforesaid Court; prepa- 
ration and presentation of position at 
hearing urging a cessation of rail ser- 
vices; preparation and filing of a memo- 
randum pursuant to Order No. 1322 in the 
Penn Centra] Reorganization Court; prepa- 
ration of lega}. memorandum in same pro- 
ceeding; review of preliminary version of 
Regional Rail Reorganization Act of 1973 
and consideration of effect on Penn Central 
and New Haven estates; review of opinion 
of United States Court Of Appeals for the 
Third Circuit regarding proposed sale of 
Park Avenue preperties and effect on New 
Haven First Mortgage Bondholders' lien; 
study of Columbus Option opinion of the 
aforesaid Court; preparétion for and 
attendance at hearing in the Pann Central 
Reorganization Court on the New Haven 
Trustee's motion to dismiss the Penn 
Central reorganization Pursuant to Sec- 
tion 77(g) of the Bankruptcy Act; con~ 
sultation with other New Haven interests 
to formulate position On motion to dismiss 
in connection with hearing pursuant to 
Section 207(b) of the Regional Rail Reor- 
ganization Act of 1973; review of Provi- 
dence & Worcester eCasements and effect on 
lien of first mortgage 


Cc. Proceedings before the Interstate Commerce Commission in 
connection with the reorganization of The Penn Central 


Transportation Company. 


May 10, 24, Review of plans of reorganization filed 
by the New Haven Trustee, the Penn 


18, 19; 24, Central Trustecs and, when subsequently 
q 30, filed, the Penn Central Company; appear~ 
aug. 1, 21 3, ance and presentation of position at 
6, 7, By Fe pre-hearing conference before the Inter- 
10, Ll, 23, 24. state Commerce Commission in Washington, 


17, 28, D. C.; adoption of united position by 
20, 21), 22 23% New Haven interests and time-table to 
24, 27, 28+ 29% permit one party to cover each day of 
hearing; preparation for hearings by 


review of evidence submitted by the Penn 


Sept. 3y 4, 5S 
6,7, Br 20, Central Trustees and New Haven Trustee 
bi, 32, LS: 14, regarding the valuation of assets, cash 


physical condition of the rail 

20,0215 the 25, assets, GtC.; attendance at hearings on 

26, 28, August 13, 16,, 17, 25: and 24; preparation 

4, of cross-examination of witnesses; 

15,17, 19 31, review of evidence filed by the Penn 

25 Central Company; preparation and filing 

of brief on behalf of all New Haven 
creditor interests; preparation and 
filing of proposed findings of fact; 

q. extensive review of transcript in con- 
nection therewith; review of late-filed 
proposed testimony submitted by the 
United States Department of Transporta- 
tion; review of briefs filed by other 
parties including te Penn Central 
Trustees, the relevant labor unions, the 

if State of New York, the Commonwealth of 

Massachusetts and further Penn Central 
Trust’ as' testimony; extensive review of 
Interstate Commerce Commission report in 
connection with the proceedings just 
then concluded for impact on New Haven 
Trustee's plan of reorganization and the 


New Haven estate 


position 


a ae ae = 


D. Matters relating to the Regional Rail Reorganization Act 
of 1973 in the New Haven Reorganization Court and the Penn 
Central Reorganization Court. 


Jan. 2, 7,8) 14, 


16/46, 27, 16; 
E ou, 21, 22, 24, 


25, 26, 29,30, 


e 
Feb. 4, 5, &, 11, 
a3, 14, 22,27, 


Mar. 27 4) 5; 16), 
LL, 18,20, 2h5 
22 pi 22 pce oeieoy 

Apr. 2, 27, 19, 
23) 24) 30) 

CANE SPAS kc MR sg Ui 


f 20, C5 eee 


Feats 


on 


June 7) LL, 20; 


Review of provisions of statute and de- 
velopment of strategy to protect New 
Haven estate; telephone conferences with 
other New Haven counsel regarding pro- 
cedural steps to be taken in connection 
with anticipated proceedings under the 
Act; attendance at meetings of New Haven 
interests and of major creditor and 
governmental interests in Washington 
offices of Messrs. Sullivan & Worcester 
regarding strategy to be pursued by the 
New Haven Trustee; discussions and 
negotiations with counsel for the New 
Haven Trustee regarding the need to 
pursue his motion under Section 77(g) of 
the Bankruptcy Act; preparation for and 
attendance at hearing in the New Haven 
Reorganization Court pursuant to Sec- 
tion 207(b) of the Act; review of Penn 
Central Trustees' evidence and New Haven 
Trustee's memorandum for Section 207 (b) 
hearing before the Penn Central Reorga-~ 
nization Court; review of pleadings for 
said hearing; attendance at the aforesaid 
hearing in the Penn Central Reorga- 
nization Court; extensive review of 
Order No. 1512 of the Penn Central Reor- 
ganization Court; review of pleadings 
and briefs filed by counsel for the New 
Haven Trustee in various courts under 
the Act and conferences with other New 
Haven interests in regard to pending 
litigation 


ISK 4 


Advice on various administrative matters 
Successor Trustee. 


Sept. 25, 26, 


involving the 


Review of possible problems created by 
Rule 10b-5 under the Securities Exchange 
Act of 1934 and information regarding 
the New Haven estate; review of New 
Haven Trustee's Annual Reports; prepara- 
tion of letters to First Mortgage 
Bondholders accompanying New Haven 
Trustee’s Annual Reports; consideration 
of possible sending of letter to Bond- 
holders in regard to pending develop- 
ments in light of passage of Regional 
Rail Reorganization Act of 1973 


ws 5 @ 


setae $8 WS A 0S OUR Side Sr loca Wioleiew eiaeierde S33» 750400 


(RAREReOerHettRaene crear meen te 


Date Paig 


1973 


January 9 


gust 15 


ist 30 


ember 4 


mber 4 


PISBURSEMrNTS 


Payment to Messrs. 
Polisher, Shieknz 
Counsel in Phila 
bursements 


Payment to 
Polisher, 
Services r 


Messrs, Cohen, 
Shiekman 5 Coh 
endered as lo 


Shapiro, 

en for 

cal counse] 

Payment to W2UD Dare | Mack Company, 
North Maven, Connecticut, Printers, 
for Copies of annual report Of the 
New Haven Trustee Sent to First 

Mortgage Bondholders 


Travel round trip to New York 
Expenses for €wo round trins 
D. C. to attend Interstate 
Commission hearings on July 


to Washington, 

Commerce 

13 and 17 

Air fare round trip to 
B. C. to attend hear; 
State Commerce Cor 


mri 
Lo ere 


ashington, 

INgsS at the Inter- 

Ssion 

Payment to vy. F. MoNeil for premium for 
Trustee's bond 


Miscellaneous expenses for ¢ 
in Washington, ay 


axis and m@als 
August 13, 16 


Cc. incurreg on 
and 17 


Expenses for hotel recom, taxis, meals in- 
curred during two-day Stay in Washington, 
D. C. from August 23 through 24 

Round trip aixc fare for trip made on 
August 6), 2973) eo Washington, Be 

Roundtrip air fare for trip ma 


Washington, 18 Bagh 


de to 
1973 


On Ausust 23), 24, 


September 10 


October 9 
October 10 


October 16 
October 22 


(, 


October 24 
(. vember 13 


December 15 


am 


& 


Round trip train fare from New York to 
to New Haven and taxis for meeting 
held on September 7, 1973 


Expenses incurred in Washington, D. Cc. 
during period August 15-16 while 
attending Interstate Commerce 
Commission hearings 


Train fare and taxis for round trip from 
New Haven to Philadelphia, Pennsylvania, 
to attend hearing before the Penn Central 
Reorganization Court 


Travel expenses, hotel and meals for two-day 
stay in Philadelphia from October 11-12 


Check to Clerk of the United States Court 
of Appeals for the Third Circuit for 
copy of opinion in the Penn Central 
reorganization 


Check to Clerk of the United States Court 
of Appeals for the First Circuit for 
copy of opinion in the Boston and Maine 
reorganization 


Check to Sanders, Cale & Russell, Inc., 
New Haven, Connecticut, Court Stenoyraphers 


for transcript of proceedings before the 
New Haven Reorganization Court 


Postage during the course of the year 
Telephone cs ls 


Expense for 4482 Xerox copies 


Yotal of disbursements from January 2, 1973 through 


December 31, 


LOTS 


oe cesta Se 


14.00 


52.72 


21.20 


99.64 


1.00 


1.00 


44.00 
16.71 


59.53 
118.74 


894.30 


$ 1,977.01 


a 


4 


1974 


January 16 
January 18 


ebruary 4-5 


March 25 


April 14-15 


May 6 


. y 16 


Total disbursem 
June 28, 197 


( 


Total disbursements 
June 28, 1974 


Round trip for 


two lawyers by train to 
New York City 


$ 20.00 
Two round trip tickets by Metroliner to 
Washington, D. ¢, 104.30 
Payment for two hotel rooms for co-counsel 
to attend hearing in New Haven Reorgani- 
zation Court 53.16 
Railroad ticket and other expenses from 
New Haven to Philadelphia and back 60.04 
Travel to Washington, pn. Lode 42.53 
Travel to Philadelphia 29.75 
Payment to William 3. Maer Company for 
copies of the annual report of the 
New Haven Trustee scent to First 
Mortgage Bondholders du SSS 068 
ents from January 2, 1574 through 
$ 653.46 
from January 2, 1973 to 
$ 2,630.47 


, 


Total for services rendered 


Disbursements 


January 2, 1973 - December 31, 


January 2, 1974 - June 28, 1974 


Total due and owing 


1973 


$1,977.01 


___ 653.46 


$33,750.00 


$ 2,630.47 


$36,380.47 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In the matter of 
THE NEW YORK, NEW HAVEN 
AND HARTFORD RAILROAD COMPANY, 


In Proceedings for the 
Reorganization of a 
Railroad 

Debtor 


Net ee ee 


No. 30226 


MEMORANDUM OF INTERSTATE COMMERCE COMMISSION 
IN SUPPORT OF MOTION FOR STAY 


This memorandum is submitted in support of the 
Interstate Commerce Commission's Motion for Stay Pending 
Appeal. For the reasons set forth below, the Interstate Conm- 
merce Commission submits that its Motion for Stay Pending 
Appeal should be granted. 

1. Pursuant to an opinion and order on certain 
applications, pursuant to §77(c) (12) of the Bankruptcy Act, 
for compensation and for reimbursement of expenses incurred 
on behalf of the above-captioned bankrupt estate, this Court 
entered a judgment on June 30, 1976, awarding compensation and 
reimbursement expenses which in the aggregate totaled more 
than $3,006,000.00. 

2. By the terms of the judgment one-half of the 
allowed expenses are to be paid out of the debtor's estate 


on or before January 6, 1977, and one-eighth of the compensa- 
tion allowed is to be paid on or before September 30, 1976. 

3. If the Interstate Commerce Commission ultimately 
prevails on appeal, any disbursements theretofore made 
pursuant to the terms of the judgment may be difficult, if not 


impossible, to recover. 


= 
oe 


WHEREFORE, the Interstate Commerce Commission re- 


spectfully submits that the circumstances warrant a Stay of 


the Court's judgment pending appeal in order to maintain the 


status quo. 


Respectfully submitted, 


ARTHUR J. CERRA 
General Counsel 


CHARLES H. WHITE 
Associate General Counsel 


KENNETH G. CAPLAN 

Attorney 

Interstate Commerce Commission 
Washington, D.C. 20423 

(202) 275-7740 


Attorneys for the Interstate Commerce Commission 


we / @. 


IN THE 


ED STATES DISTRICT COURT 
FOR THE DISTRICT OF CO! TICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of ] 
THE NEW YORK, NEW HAVEN AND q No. 30226 
HARTFORD RAILROAD COMPANY, { 
Debtor. ) 


TRUSTEE’S OPPOSITION TO MOTION OF INTER- 
STATE COMMERCE COMMISSION FOR STAY OF 
JUDGMENT OF JUNE 30, 1976 PENDING ITS AP- 
PEAL 


Comes now Richard Joyce Smith, Trustee of The New York, 
New Haven and Hartford Railroad Company (New Haven), 
Debtor herein, and respectfully requests this Court to deny the 
Motion of the Interstate Commerce Commission (ICC) for a 
stay pending its appeal from the judgment of this Court entered 
on June 30, 1976 on the following grounds ; 


I. 

This Court’s Orders of April 14, 1976 are res judicata and 
binding upon the ICC that, by virtue of § 618(b) of the RRRR 
Act, all powers and duties of the [CC under § 77 of the Bank- 
ruptey Act with regard to proceedings for reorganization of the 
New Haven terminated as of February 5, 1976, and then became 
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vested in this Court, including the adjudgment of fees and ex- 


penses under both § 77(c)(2) and § 77(c) (12) and whether the 
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ees and expenses related to Services rendered before or after 


February 5, 1976. 


IT. 


The ICC's Appeal from the judgment of June 30, 1976 is 
frivolous 

1. The issues which the [CC states that it proposes to raise 
on the appeal are not real issues in the context of this case. 
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2. The appeal is an impermissible collateral attack upon the 
Order of April 14, 1976. 


4. The ICC made no objections or legal challenge until this 
appeal either as to jurisdiction or the merits during the proceed- 
minated in this Court’s judgment of June 30, 1976; 


and may not now be heard on an appeal from that judgment. 


Hy. 


The ICC is not entitled to a stay because it fails to show, inter 
alia. that there is a likelihood it will prevail on appeal, or that 
any injury will be suffered if the judgment is reversed or modi- 
fied. 

RicHarp Joyce SMitu, Trustee of The 

New York, New Haven and Hart- 

ford Railroad Company, Debtor 


By JaMEs WM. MoOorRE 


Counsel for Trustec 


